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Explicit and Implicit Fatwas on Fatwas in Islamic

Financial Governance Structures

by Dr. Walid Hegazy



The dominance of secular governments and financial systems has
diminished the regulatory impact of fatwas. In many Muslim-majority countries,
the relegation of Islamic jurisprudence to the domain of family law implies the
irrelevance of fatwas to commercial transactions. Even the basic prohibition on
interest as stipulated in the Quran “And Allah has permitted trade and forbidden
usury”™ is disregarded by conventional banks that openly trade in interest and
national banking regulations permitting banks to generate interest on customers’
transactions. In this environment, Islamic finance fatwas occupy a narrow niche.

Shariah-compliant financial institutions depend on Shariah boards to
authorize or prohibit transactions. Some fatwas are limited to a specific institution
or transaction while others ripple throughout the entire Islamic finance industry.
The developments and contradictions among different jurisdictions and schools
of through leads to a phenomenon known as “fatwas on fatwas”, in which a fatwa
Is pronounced permitting or invalidating an earlier fatwa. Fatwas on fatwas are
essential in that they contribute to the refinement of the Islamic finance industry.
However, without sufficient structural safeguards to protect the legitimacy of
fatwas, there remains a growing risk that fatwas on fatwas could delegitimize the
modern iterant of Shariah-compliant financial institutions among customers and
scholars.

Defining “fatwas on fatwas” and their guidelines
(s o sguill Aalal eyt Latgually (sl o el 35eil)
A fatwa has three essential components: the topic, the issuer (mufti), and
the recipient. The esteemed Dr. Abdullah bin Muhammad bin Ahmed Al Tayyar
defined the fatwa as “the clarification of the Islamic ruling from the evidence to
the questioner, which includes the question in the context of its circumstances™*"2.
From this definition, one can incur that a fatwa is initiated by the questioner rather
than the mufti. This corresponds to the principle in Islamic jurisprudence that all
is permissible unless it is forbidden'”®. A fatwa on a fatwa arises when a
questioner, whether an Islamic finance institution, a customer, or a member of a
Shariah board, has raised a question to a “mufti” about the applicability of an
existing fatwa or a transaction for which a fatwa has already been issued.

11 Quran, Surah Al Bagarah, Verse 275.
172 Al Tayyar, The Fatwa and its Importance. 2019.
173 |bn Taymiyya, Compilation of Fatwas, 21/535.



In the most basic sense, anyone who answers a request for an Islamic
ruling for a particular scenario is acting as a “mufti”. The proliferation of self-
proclaimed muftis has globally harmed the reputation of fatwas. Scholars have
reached the consensus that a mufti, or one who issues a fatwa, must meet the
following requirements: knowledge of the Quran, knowledge of the Sunnah,
knowledge of the matters of consensus (ijmaa), fluency in Arabic, and knowledge
of deductive analogy (giyas) as it relates to Islamic rulings'’®. Arabic fluency is a
prerequisite for accessing the Quran as a primary source rather than through
translation as a secondary source. There is debate as to whether the “mufti” must
be Muslim. There are many non-Muslim scholars of the Quran and Sunnah who
would meet the first two requirements. The deeper question is whether a non-
Muslim would have the same personal interest in ensuring Shariah compliance as
a Muslim for whom it is a matter of faith. Nonetheless, a “fatwa” issued by
someone who doesn’t meet the conditions of a mufti is not valid. As such, a fatwa
on an Islamic finance legal provision prohibiting or permitting a certain practice
does not constitute a fatwa on a fatwa if the original provision was not drafted by
a mufti.

The difficulty with fatwas on fatwas is how they challenge the concept of
ijmaa. If multiple Islamic finance institutions engage in transactions because their
respective Shariah boards have issued fatwas permitting such transactions, under
which authority does another Shariah board forbid the same transaction?
Academically, the justification would be because of dissimilar circumstances.
However, the stability of the financial system depends on consistency. There is
significant pressure on Shariah boards to extract any reason to permit transactions
that the Islamic financial institution is already intending to engage in. What may
appear to be “consensus” could just as easily be manufactured, inauthentic
consensus, in which case a scholar may feel obligated to issue a fatwa on an
existing fatwa.

Not all fatwas appear as explicit rulings. There are various types of fatwas.
The first classification of fatwas is based on the extraction method: opinion,
emulation (taglid), or deduction based on the evidence!’. Given the definition of
fatwas as outlined above, it can seem impossible to issue a fatwa without
evidence. New concepts may not have the requisite evidence to support deductive
reasoning on the basis thereof. Fatwas issued in the basis of a scholar’s opinion
only tend to be weaker, unless the scholar already has a strong jurisprudential
reputation. An opinion fatwa issued by Ahmed ibn Hanbal is weightier than any
opinion fatwa issued today. Emulatoin fatwas are issued on the basis of another
scholar’s previous fatwa. An emulation fatwa is the purest form of a fatwa on a

174 Lotfy, 138-140.
175 Al Tayyar.



fatwa, as the new fatwa permits and strengthens its predecessor and is a step
towards scholarly consensus.

The second classification of fatwas is on the basis of the issuer: individual
fatwas, collective fatwas, and institutional fatwas. Individual fatwas are the oldest
type of fatwas and are issued by one specific scholar who uses his powers of
deductive reasoning to assess the circumstances and evidence before issuing the
fatwal’®. Viewers who call into satellite television programs or ask scholars
questions over the Internet receive individual fatwas. The emphasis on Shariah
board formation in the Islamic finance industry means that individual fatwas are
rare.

Collective fatwas are fatwas issued by the majority of a group of scholars
who convene for the specific purpose of responding to a question that affects the
collective Muslim community on the regional or global levels'’”. National
governments have established institutions for collective fatwas, such as Egypt’s
Dar ul Iftaa. Collective fatwas are often in response to questions about national
or international policies, such as the permissibility of taking the COVID vaccine.
Collective fatwas have influenced community adherence to Islamic finance
norms, especially when such fatwas tacitly permit Muslims to open interest
generating accounts!’®. Fatwas issued by the Shariah boards of Islamic finance
Institutions are collective in the sense that they are reached by the majority of the
scholars on the board, yet individual in that they apply only to the particular
Institution with which the board is affiliated. Islamic finance institutions request
fatwas on fatwas for novel transactions that have been permitted by another
Shariah-compliant body but have not yet become sufficiently widespread to reach
the level of scholarly consensus.

The rationale for fatwas on fatwas in Shariah-compliant governance
structures

(B Sl Jos § gl o sl L)

Shariah-compliant governance structures differentiate Islamic finance

from interest-based finance. The concept of the Shariah board instead of the
assignment of one particular scholar to an Islamic finance institution emerged
from the comparative strength of collective fatwas as opposed to individual
fatwas. As interest-based finance has become the standard of the global banking

industry, customers and regulators need assurance that the transactions and
practices of a denominated Islamic financial institution are truly Shariah-

176 Abu Bakr, 514.

177 Abu Bakr, 516-517.

178 Dar ul Iftaa Fatwa to Question “Is banking interests for accounts is Halal or not...if so
which type is halal?



compliant, and that the institution’s adoption of attractive Islamic terminology is
not a veneer disguising the same interest-based transactions practiced by
conventional banks. Shariah-compliant institutions exist on the premise that
conventional institutions’ transactions are not permissible. The result is a reversal
of the typical Islamic jurisprudential assumption of permissibility. The Shariah
board of a given institution must issue fatwas to prove that the permissibility of
the relevant transactions. Without a Shariah board issuing fatwas, the institution
has no legitimacy!".

Fatwas on fatwas are often a conflict between the legalistic approach and
the practical approach in Islamic financial systems. The legalistic approach
prioritizes the existing rulings and jurisprudence and creates Shariah-compliant
financial structures from the scholarly tradition. The practical approach starts
with conventional financial structures as a blueprint then uses Shariah guidelines
to legitimize such structures or make minor adjustments to create Shariah-
compliant versions of such structures!®. Proponents of the legalistic approach
may issue fatwas to limit the excesses of the practical approach when derived
structures, such as sukuk benchmarking, exceed the boundaries of what has
traditionally been deemed as permissible in Islamic finance. From the other
perspective, ensuring the efficiency and profitability of Shariah-compliant
finance motivates Shariah boards to issue emulation fatwas, as fatwas approving
fatwas already issued by other IFIs.

Fatwas have never been binding in Islamic law unless such fatwas have
reached a consensus on the obligatory or prohibited nature of the relevant
practice. The intersection between conventional legal systems and Islamic
finance through national legislation regulating Shariah compliance is a new
phenomenon. Non-adherence to codified collective fatwas is a criminal offense
punishable by fines or detention. In the absence of codification, fatwas are non-
binding. The established commercial custom in the Islamic financial sector
bestows a more binding nature on fatwas than they would otherwise have. Islamic
finance institutions are free to select their Shariah board members. Shariah board
members also receive compensation for their services. These factors encourage
scholars who may already have been chosen for their willingness to approve
certain transactions to continue doing so to further the Islamic finance
institution’s interests. On a less cynical note, fatwas on fatwas encourage
accountability among scholars who are conscientious of the wider context and the
possibility that a fatwa, even if non-binding, can be

179 Fajsal, 8.
180 Fajsal, 27.



The ruling and guidelines for using one board member’s review of the
transaction structure and documents as a basis for the Shariah board’s fatwa
issuance

—igdod)l Sliitnsy UGS \Gilasl ol drrlpe o Talaxs) Walgd dummioll 4 ,idl dsdl o))
(adaslgur g e

A reasonable question that arises is whether every Shariah board member
must review the transaction structure and documents for each financial operation
before the board issues its fatwa. Fatwas issued by Shariah boards are supposedly
collective and institutional. They represent the findings of the majority of scholars
on the board and apply to the specific transaction as entered into by the institution.
If only one member has reviewed the documents, then he or she has issued an
individual fatwa to the board members based on deductive reasoning. The
subsequent fatwa issued from the Shariah board to the institution is then still a
collective fatwa, but it is no longer one based on deductive reasoning. Instead, it
Is collective fatwa imitating the fatwa already issued by the scholar who reviewed
the documentation. The answer to the preceding question depends on whether the
abstention of the other board members from reviewing the transaction structure
and documents is tantamount to misrepresentation and whether the internal
Shariah governance regulations of the institution require that each member of the
Shariah board analyze the relevant transaction documents.

In the case that the institution’s internal Shariah governance regulations
require that every scholar review the transaction documents, then the Shariah
board cannot issue its fatwa on the basis of only one member’s review and
analysis. Without such stringent regulations, the Shariah board enjoys the
independence to choose the method that facilitates its work!®, Ensuring the
independence of Shariah boards usually refers to eliminating conflicts of interest
and limiting the number of institutions for which any one scholar can work at a
particular time. Less attention is paid to the internal independence of Shariah
boards. Governance standards refer to Shariah boards as a collective. The Shariah
board is jointly liable before the institution’s Board of Directors and shareholders
for any breach of Shariah compliance standards. That governance standards may
not necessarily reflect the issuance of a deductive fatwa by only one member of
the board represents a gap in Shariah governance.

Practicality may preclude the ability of each Shariah board member to
review the documentation for every transaction. The guidelines for the
sufficiency of one member’s review are the extent to which the Shariah board
complies with its mandate and fulfills its purpose. The Shariah board’s duties

181 Tanash, Eobadh, 624.



include examining transactions for Shariah compliance, setting Shariah standards
for the institution’s employees, evaluating the institution’s compliance with
Islamic principles, and presenting the requisite guidance, instructions, and fatwas
to resolve matters of non-compliance and levy sanctions on violators®, Thus,
Issuing fatwas is not the only function of the Shariah board, and designating one
or more members to review transaction documents on a rotating basis prior to
issuing such fatwas contributes to the success of the Shariah board’s overall
mission. Ethically, the Shariah board should disclose the deductive process
leading to the fatwa’s issuance so as to benefit the institution’s shareholders as
well as Shariah board counterparts who may use the institution’s fatwa as the
starting point for their own fatwas.

The ruling and guidelines for a Shariah board’s issuance of a fatwa based on
another institution’s fatwa
(Al g9 4o = (651 A b 48 150 did (S92 & T3laze! Wl gd A foll 48,201 bl ylle0))
Shariah boards following the tradition of emulation in fatwa issuance
occasionally issue fatwas permitting a transaction because another Shariah board
or governing body has already issued a fatwa permitting the same transaction.
The overarching principles for the fatwa on another institution’s fatwa are
maslaha and tasheel. The literal definition of maslaha is the public interest. The
global banking system is a public good and the continuous functioning thereof
benefits non-Muslims and Muslims alike.

The sustainability of the Islamic banking system is beneficial to the
Muslim community, so Shariah boards have an interest in preventing the issuance
of dissonant fatwas that lead to confusion among customers and financial
institutions. AAOIFI Objective no. 4 is to “Achieve conformity or similarity -t0
the extent possible- in concepts and applications among the Shari’ah supervisory
boards of Islamic financial institutions to avoid contradiction and inconsistency
between the fatwas and the applications by these institutions, with a view to
activate the role of the Shari’ah supervisory boards of Islamic financial
institutions and central banks through the preparation, issuance and
interpretations of Shari’ah standards and Shari’ah rules for investment,
financing and insurance. "*®® According to this standard, Shariah boards have not
only an obligation to their specific institution, but to the Islamic finance industry
at large. It is preferable for a Shariah board to issue fatwas that do not contradict
with earlier ones on the same subject. Non-disclosure agreements and
confidentiality provisions prevent other Shariah scholars from accessing the
transactional documents that formed the basis for the initial fatwa. Over time, a

182 Bin Emara, Attiya, 295.
183 AAOIFI Objective no. 4.



fatwa that may have been intended as an institutional fatwa evolves into a
collective fatwa.

Issuing a fatwa to achieve maslaha is oversimplified in public discourse.
There are three types of maslaha: maslaha mu’atabra, maslaha mulgha, and
maslaha mursala. Maslaha mulgha means nullified interest'®. In other words,
the public benefit that would have been achieved by issuing the fatwa is voided
by the spiritual harm incurred to the issuer, the recipient, and the Muslim
community through the promotion of practices that clearly contradict the Quran
and Sunnah. It is forbidden for Shariah boards to issue a fatwa approving another
institution’s fatwa when the originally fatwa was justified by maslaha mulgha.
The opposite of maslaha mulgha is maslaha mu’atabara, which is the societal
interest as confirmed by the Quran and Sunnah. Shariah boards have an obligation
to uphold maslaha mu’atabara when issuing fatwas. As such the second
guideline is that when maslaha mu’atabara exists, Shariah boards should issue a
fatwa prohibiting what as been permitted by an antecedent fatwa that would
undermine maslaha mu’atabara. Scholarly disagreement occurs in the field of
maslaha mursala, which is a benefit that was never referred to in the Quran or
Sunnah.

Shariah boards’ fatwas, when justified by maslaha mursala are often a
combination of a collective fatwa and an institutional fatwa. A fatwa permitting
a bank’s offering of auto murabaha represents a collective fatwa to the Muslim
community that it is in the community’s interest for customers to be granted a
Shariah compliant vehicle that would allow them to purchase an item that they
otherwise would not be able to afford. This collective fatwa has reached the level
of consensus in the Muslim community, and an opposing fatwa stating that auto
murabaha should not be issued because a Muslim shouldn’t purchase what he
cannot afford if he does not even have to repay a debt in times of hardship would
never be seriously considered today. The second element of the fatwa is the
Institutional fatwa stating that the structure of the auto murabaha offered by the
bank is Shariah-compliant. Shariah boards issuing fatwas on fatwas must clarify
whether the later fatwa is emulating the preceding fatwa as a general rule, or
subject to a certain set of conditions, why the board has chosen to emulate the
previous fatwa, and which maslaha is prioritized by the fatwa’s issuance.

184 Syaputra et al. 67.



Can a Shariah board issue a fatwa in its name without disclosing whether
the fatwa was made on the basis of another institution’s fatwa or only one
member’s opinion?
Sl ie s ln b Jo Sl BT o FLadYl 093 geb 5 juaas OF de i) dngld J)
(Slglasl a5y o
Shariah-compliant banks are not exempt from the transparency
requirements imposed on conventional banks with regard to profit allocation, risk
management, and maintenance of sufficient liquidity reserves. Conventional
legislation often omits the application of transparency provisions to Shariah
boards because the phenomenon does not exist in conventional banks. When
legislation does govern the composition of Shariah boards, it’s to avoid conflicts
of interest through limiting the number of Shariah boards on which any one
scholar can serve or requiring disclosure concerning the same. The questions to
ask are whether transparency serves a legitimate purpose and to whom such a
disclosure should be made. Academic discussion about Islamic banks’
transparency is centered around the relationship between liquidity reserves and
profit distribution, particularly financial transparency rather than transparency of
figh!85. An answer may be found in codified civil law interpretation of contractual
capacity. Under Egyptian law, a contract may be invalidated when one or more
of the parties is coerced via fraud or misinformation to conclude a contract, and
such coercion involves the provision or omission of information that
fundamentally affects the parties’ willingness to contract'®®. If one applies such
reasoning, then Shariah boards have no legal obligation to disclose the
circumstances of a fatwa’s issuance unless such disclosure is required by contract,
or the circumstances violate that which has been stipulated by a particular
contract and the institution is seeking a waiver from the opposing party.

The existence of an ethical disclosure obligation revolves around the true
purpose for the Shariah board’s existence and the position of customers and the
institution’s management as stakeholders. Laypeople are not scholars, and they
are not qualified to issue fatwas. Still, underestimating the customer’s interest in
ensuring that the institution’s products and transactions are Shariah compliant
betrays the justification for the Shariah board’s presence. The modern Islamic
banking industry assumes that the customer and the institution want confirmation
of Shariah compliance. As long as customers receive such confirmation, in the
form of a Shariah board fatwa, then it is of no interest to the customer how the
fatwa was reached or how many scholars truly contributed to the issuance of the
fatwa. This mindset is dangerous as the hilal makes renewed appearances in the
Shariah compliance industry. It is disingenuous to deny that Shariah compliant

185 ahrech, Lahrech, and Boulaksil, 78.
18 Egyptian Civil Law, Articles 125-127.



institutions profit from the ability to issue “Islamic” alternatives. Despite AAOIFI
objections and those of prominent scholars, bay al ‘inah and tawarruq proliferate
in certain jurisdictions'®’. To the extent that a Shariah board’s fatwa relates to
any similar controversial financial practice or transaction, the institution and the
customers must receive full disclosure as to how the fatwa was reached, without
breaching the confidentiality provisions of the board’s mandate or those of the
transaction documents.

Does the “fatwa on a fatwa” undermine the purpose of collective
jurisprudential reasoning in Shariah boards?
(YR ,idl Cldl Jos & Sladl Sl 22 audll o sqdll i fn)
Shariah boards are composed of multiple scholars so that the institution can
derive the full value of the scholars’ collective jurisprudential reasoning. The
governance gap regulating the scholars’ experience and the procedures for fatwa
issuance!® unnecessarily complicates the issuance of emulation fatwas when they
have been instrumental in expanding the boundaries of Shariah-compliant
finance. Figh al muamalat is a narrow field, and knowledge about the
conventional banking industry is also crucial to a scholar’s ability to issue well-
reasoned fatwas in the context of Quran, Sunnah, and ijma’a. The purposes of
collective jurisprudential reasoning are to resolve ambiguities, create new
regulatory standards, differentiate lawful financial transactions from unlawful
ones, and ensure the adherence of new financial products to Shariah principles®®®.
As long as these purposes are achieved, then a “fatwa on a fatwa” does not
undermine them.

In fact, the “fatwa on a fatwa” serves to improve the efficacy of Shariah
boards when there are varying levels of muftis who do not all reach the standard
of “mujtahid mutlaqg”, or a jurist who can issue fatwas in accordance with multiple
schools of thought using his own analytical reasoning. A scholar’s educational or
regional background may only qualify him to be a “mujtahid fi al-madhab”,
which means that his competence in issuing fatwas is limited to the ideological
boundaries of the school of the thought that formed the basis for his instruction®.
Lesser degrees of muftis, namely mugalids and ‘ulama, who do not have the
juristic ability to devise independent rulings outside of emulation, do serve on
Shariah boards. When internal regulations don’t differentiate between the ‘alim
and the mujtahid mutlag, the “fatwa on a fatwa” is a corrective measure to ensure
that the accuracy and Shariah compliance of the board’s fatwa. The technique

187 Roslan et al, 106-107.

188 Alsayyed, 8-9.

189 Khan and Atig-uz-Zafar, 112.
190 Khan and Atig-uz-Zafar, 125.



makes Shariah compliance more accessible to financial institutions that don’t
have the wherewithal to attract the most prominent scholars in figh al muamalat.

Does the approval of Islamic accounting standards constitute a fatwa on a
fatwa?

(Sl e sgadll oy damast) O 9l A, idl pulall Slezsl day 2)
AAOIFI Standard no. 29 notes that “in principle, fatwa can be issued by uttering,
signaling or acting, but for the institutions it should be written to become an
evidence or document that can be referred to”!%. The approval of Islamic
accounting standards by a scholar or Shariah board meeting the mufti
qualifications constitutes a fatwa, even if such approval is tacit. The in-depth
scholarly process followed by AAOIFI board members to reach a final draft of
each Islamic accounting standard is compatible with the intellectual and Islamic
exertion required to issue a fatwa. However, Islamic accounting standards
themselves are not a fatwa because they are not drafted in response to a specific
guestion but are written to address phenomena present in the Islamic banking
industry. AAOIFI standard no. 29 uses the nomenclature “Shariah resolution” to
describe fatwas and defines them as “a Shariah opinion presented to a person who
seeks it with regards to an incident that has already occurred (the fatwa incidence)
or is expected to occur. It does not refer to answering queries pertaining to
hypothetical instances™®2. A fatwa, by definition, includes the question as asked
by the questioner (mustafti). Therefore, a fatwa approving Islamic accounting
standards does not represent a fatwa on a fatwa, even when those standards are
derived from fatwas. Islamic accounting standards are a collection of non-binding
recommendations that institutions and governments may choose to imbue with a
binding nature when incorporating them into national legislation or internal
regulations, as the case may be.

The effect of “fatwas on fatwas” on the Shariah compliance of the Islamic
finance industry (the proliferation of fatwas without the proliferation of
muftis)

(Ll 3uas 093 (Sl 3uas) Ausdl) B dslina) 2,300 bluastl o " gdll Ao oguill” JT)
In conclusion, it is difficult to quantify or even qualify the effect of “fatwas on
fatwas” on the Shariah compliance of the Islamic finance industry. To imply that
emulation fatwas are somehow invalid is a disservice to the rich tradition of
emulation fatwas which are no less valid than opinion fatwas or fatwas based on
deductive reasoning. An illustration of this point is the common law court system,
particularly, the American tradition of judicial precedents and the transparency
provided when the Supreme Court issues a majority and minority opinion to

191 AAOQIFI Standard no. 29.
192 AAOIFI Standard no. 29



accompany each ruling. The Islamic finance industry benefits intellectually from
fatwas invalidating other fatwas or setting additional conditions for the
application thereof. The apparent dearth of muftis has multiple causes, chief of
which is the sharp delineation between the economic and Islamic sciences. With
the exception of a few specialized programs, usul al figh is not taught in modern
business schools. More analysis is needed to discover why Shariah boards feel
uncomfortable issuing independent fatwas and prefer to rely on others. Is it
because some Shariah boards have more legitimacy than others? Is it because
Islamic finance is simply more developed in Malaysia, for example, than it is in
Egypt? The appropriate deduction to reach is that any harms caused by “fatwas
on fatwas” are due to externalities that are not endemic to the practice itself.
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