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“In short, SPVs are essentially robot firms that have no employees, make no substantive
economic decisions, have no physical location, and cannot go bankrupt. Off-balance
sheet financing arrangements can take the form of research and development limited
partnerships, leasing transactions, or asset securitizations, to name the most prominent.
And less visible are tax arbitrage-related transactions. In this paper we address the
question of why SPVs exist”. SPECIAL PURPOSE VEHICLES AND
SECURITIZATION, Gary Gorton, Nicholas S.Souleles, Working Paper 11190
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http://www .nber.org/papers/w11190, Cambridge, MA 02138, March 2005.P. 2. Date:
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“We argue that a key source of value to using SPVs is that they help reduce bankruptcy
costs. Off-balance sheet financing involves transferring assets to SPVs, which reduces
the amount of assets that are subject to bankruptcy costs, since SPVs are carefully
designed to avoid bankruptcy. Off-balance sheet financing is most advantageous for
sponsoring firms that are risky or face large bankruptcy costs” .Gary Gorton,The
Wharton School, University of Pennsylvania, and NBER, Nicholas S. Souleles, The
‘Wharton School

University of Pennsylvania,and NBER, Special Purpose Vehicles and Securitization
May 24, 2003, This Version: September 2005, The Abstract.
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SPVs become sustainable in a repeated SPV game, because firms can implicitly
“commit” to subsidize or “bail out” their SPVs when the SPV would otherwise not
honor its debt commitments, despite legal and accounting restrictions to the contrary
Gary Gorton,The Wharton School,University of Pennsylvania, and NBER, Nicholas
S. Souleles, The Wharton School
University of Pennsylvania,and NBER, Special Purpose Vehicles and Securitization
May 24, 2003, This Version: September 2005, The Abstract.
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i) Al 2
The Cambridge Advanced Learner’s Dictionary explains a trust as ‘a legal arrangement
in which a person or organization controls property . . . for the benefit t of another
person or organization’ . The Compact Oxtord English Dictionary explains that in law a
trust is ‘an arrangement whereby a person (a trusteey is made the nominal owner of
property to be held or used for the benefit t of one or more others’. for the benefit t of

one or more others’. These two basic dictionary definitions introduce the way in which
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a trust 1s a legal device or arrangement which is brought into being to provide benetits
for another person, which relate to some kind of property. By emphasizing the
importance of control over property and nominal ownership of property in the pursuit
of providing benefits for another or others, these basic definitions are an important
introduction to the way in which the trust achieves this purpose through the
simultaneous existence of two types of ownership of property, as indicated above. This
paves the way for explaining that in the trust arrangement ownership of property is
divided into two types of ownership in or title to property. These two titles to property
are title ‘at law’ or ‘legal title’, and title ‘in equity’ or ‘equitable title’. And, as suggested
above, these distinctive titles will exist in the same property at the same time: this is
their so-called simultaneous existence.

Law and equity and an introduction to the trust.p.1
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On the side of civil law, one sees a lack of predictability, transparency, and consistency.
Full codification of law, which is needed for predictability, is not implemented in the
countries under civil law regimes. The problems posed by civil law can be witnessed in
the recent Nakheel Sukuk case, in which there was confusion over which law should be
adopted when Nakheel declared itself in a state of default. Because the Nakheel oftering
circular was governed with English common law while the sukuk transactions took
place in a civil law jurisdiction, there was a conflict when the investors sued Nakheel for
capital repayment in Dubai’s civil court. The investors could sue in English courts as
well as in the United Arab Emirates, the seven-member federation that includes Dubai.
Nevertheless, even if they win and the court orders seizure of the assets, the foreign law
ownership as well as sukuk agreement cast doubts over whether the law is enforceable
in the UAE (Kasolowsky & Abocar, December 2009). Consequently, the investors’
rights are restricted from what was promised in the offering circular. Therefore, this
indicates that civil law is not yet predictable and flexible enough to be enforced in
governing jurisdiction

Jhordy Kashoogie Nazar Regulatory and Financial Implications of Sukuk’s Legal
Challenges for Sustainable Sukuk Development in Islamic Capital Market, 8th

International Conference on Islamic Economics and Finance,p. 8.
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