Implimentation Of Ibra’ In Deferred Price Product In Islamic Banking System: Analysis From The Perspective Of Banking Operation And Maqasid Al-Syariah
In general, Ibra’ is an abortion of claims on individual right, fully or partially. Mostly all of the banks offering Islamic products will apply especially in BBA, Murabahah, ‘Inah, Tawarruq and Diminishing Musharakah products.

Basically, Ibra’ is applicable in the following events:
1) early settlement, and

2) default by customer.

2 perceptions or Khilaf in determining Ibra’ status in modern banking:

1) Ibra’ as a voluntarily gift (tabarru’) that should not be conditioned in the contract, or

2) The clause of Ibra’ should be contracted to determine the transparency and justice to the customer are upheld.
In the event that Ibra’ clause is not being embedded, customer have to pay at higher price as compared to the conventional due to ‘unearned profit’ factored into the selling price. The insertion of Ibra’ clause has been allowed during the SAC of BNM meeting on 100400, 240402 and 270203 based on the increase of court cases on the final redemption amount of a defaulted financing.
Objectives if the paper:

1) Analyze the execution of Ibra’ in current banking operation in the framework of Maqasid Al-Syariah and dalalat al-juz’iyyah.

2) Refine the issue on Ibra’ in relation to Dha` Wa Ta'ajjal.
3) Discuss on Ibra’ as a qualification (syart) in a deferred sale agreement.
4) Evaluate the applicability of Ibra’ as a bilateral contract in reducing uncertainty and bringing in justice to the contracting parties.

Structure of the paper:

Chapter 1: Definition & concept of Ibra’.
Chapter 2: Application of Ibra’ in current banking operation.
Chapter 3: Ulama’ discussion on Dha` Wa Ta'ajjal and the relation to Ibra’.
Chapter 4: Fuqaha’ views on Ibra’.
Chapter 5: Syariah issues in application of Ibra’ based on the concept of Dha` Wa Ta'ajjal.
Chapter 6: Application of Ibra’ in the perspective of Maqasid Al-Syariah.

Chapter 1: Definition & concept of Ibra’.
Khilaf in defining Ibra’:

1) Ibra’ bi-sifah al-Isqat (abortion of right).
· View of Jumhur Hanafi, qawl qadim min Syafi’e and qawl rajih min Hanbali.
· Ibra’ is an abortion of right which is in the liability of others (abortion of debt where it is liable to your debtor to pay / settle).
· If the right isn’t in a liability of a person, eg: Shuf’ah (preemption), it is not Ibra’ instead it is Isqat. In this scenario, Ibra’ is more specific (khususan) than Isqat.
2) Ibra’ bi-sifah al-Tamlik (transfer of ownership) in certain condition.
· View of part of Syafi’e.
3) Ibra’ bi-sifah al-Tamlik (transfer of ownership).
· View of qawl rajih min Maliki, qawl jadid min Syafi’e and part of Hanbali.
· Ibn Muflih (Hanbali) wrote, “if Ibra’ is an Isqat, it is assumed that the creditor is giving the ownership of the debt to the debtor and later the balance of the debt is aborted from the debtor”. From the quote, it shows that Ibra’ holds the meaning of Isqat even though it brings to the transferring of ownership to the subject matter of Ibra’.
(Me: I guess the Arab speaking people can understand the above discussion better as the Malay sentences seem to be translated from Arabic book in a word by word manner :)

Hukm Al-Taklifi of Ibra’:
1) Wajib – To recognize the completion of debt.

eg: Ibra’ in Salam transaction whereby the Muslam Ilaih deliver the ordered good on the promised date to free himself / for clearance (baraah al-dzimmah), Muslim shall accept the good and Ibra’ the responsibility of Muslam Ilaih.
2) Haram – If it involves ‘aqd batil (voided contract).
3) Makruh – Person with an illness that could bring to death (مرض الموت), Ibra’ his properties for more than 1/3 (may relate to wasiyyah).
4) Mandub – On the basis of ihsan and ukhuwwah.

5) Ibahah – Other than the above as the origin of hukm in muamalah is ibahah.
Chapter 2: Application of Ibra’ in current banking operation.

Application of Ibra’ is whether in the event of early settlement or default. The paper did present the calculation of Ibra’ in page 13.

(Me: From what I know, most of the banks in Malaysia are using monthly rest calculation (amortization) for housing financing and not straight line basis. But the main point here, rebate is given on the unearned profit where the redemption amount should not include the accrual profit after the full settlement date in early settlement case. In the event of default, cut-off date should be decided by the court.)
Chapter 3: Ulama’ discussion on Dha` Wa Ta'ajjal and the relation to Ibra’.
Al-Subki define Dha` Wa Ta'ajjal as, “when a debtor said to the creditor, abort part of the debt and I’ll expedite the payment for the balance, or, creditor said to the debtor, expedite part of the payment to me and I’ll abort another part of it”.
Khilaf al-fuqaha’ on the hukm of Dha` Wa Ta'ajjal:

1) Absolute impermissible, with or without condition – view of jumhur salaf and khalaf.
2) Absolute permissible, with or without condition – view of minority salaf and khalaf.
3) Permissible without condition and impermissible if it comes with condition – views of part of Hanafi & Syafi’e.

4) Permissible in dayn al-kitabah – views of part of Hanafi & Hanbali (irrelevant to this paper).

Based on the above views and current application of Ibra’, writers classifying Ibra’ in relation to Dha` Wa Ta'ajjal in 3 dimensions:
1) Ibra’ part of the deferred debt without condition.

2) Ibra’ part of the deferred debt on contractual basis but not binding (ghayr mulzim).

3) Ibra’ part of the deferred debt on contractual basis with a binding condition.

(Me: These are the parts where classical fiqh being discussed in depth together with the rationalization but I prefer that you wait for the English version :)
Chapter 4: Fuqaha’ views on Ibra’.

(Me: When I look into it again, seems that the fuqaha’ views have been covered in Chapter 3)

Chapter 5: Syariah issues in application of Ibra’ based on the concept of Dha` Wa Ta'ajjal.

Qualification of Ibra’:
1) In parallel (muqaran) to expediting payment of the deferred debt.

2) In advance (musbaqan) during the conclusion of deferred sale contract.
View of Syafi’e – “والشرط المبطل هو المقارن فلو تقدم لم يبطل”
In the view of Syafi’e, 1) is voided while 2) is permissible.

In current practice, Ibra’ clause will be embedded into sale contract where it comply with the view of Syafi’e.

2 transactions in 1 contract:

RasuluLlah doesn’t allow 2 bai’ transactions in 1 – may refer page 37 for the Hadith.
According to Al-Tirmidzi, “ulama’ interpreted the 2 transactions in 1 contract happen whenever the seller said, I sell this cloth to you at a price of 10 dinar on cash and 20 dinar on deferred, and they depart without specifying either one of the price”.
From the above view, 2 transactions in 1 contract is haram due to no actual agreed price that will create uncertainty. If either 1 of the prices has been concluded, the transaction is allowed.

According to the writers, determining the price after Ibra’ based on the reducing of tenure is needed as Ibra’ in this case is considered to be part of the contract dimnan (inclusively) subsequently to avoid uncertainty and jahalah.
It is also explained by Ibn Qudamah in regards to Ujrah, “when someone said, if you sew the cloth today you’ll get 1 dirham while if you sew it tomorrow you’ll get ½ dirham”, it is permissible.

Chapter 6: Application of Ibra’ in the perspective of Maqasid Al-Syariah.

Maqasid Al-Syariah according to Al-Ghazali – “جلب المنفعة و دفع المضرة”
“Propagate what’s beneficial and avoid harm” (Me: Can anyone provide an exact translation)
Outcome from the research on High Court muamalah related cases from 2003 until 31 Dec 2009:

Nearly all of the cases are pertaining to the claims by the banks on defaulted customers. Ibra’ was 1 of the factors of argument between the plaintiff and defendant. Major issues:

1) Amount that should be paid by the defaulters.

2) Do the customers have right to get rebate on the principle of Ibra’ on the unearned profits?

3) Even if the banks agree to give Ibra’ to the defaulters, how much is the amount should be?

Issues:
1) In the current practice, Ibra’ is a unilateral contract on the basis of tabbaru’ even though Ibra’ clause is stated in the agreement.

2) Does the current application fulfill the Maqasid Al-Syariah in the context of رفع الحرج (relief) and دفع النزاع (avoidance of dispute)?

Writers suggested that the concept of tabarru’ in Ibra’; where Ibra’ isn’t a condition to sale transaction should be reviewed. Reason being, Ibra’ in practice doesn’t reflect tabarru’ instead it was being used in mu’awadhat contract.
Justification in inserting Ibra’ clause bilaterally in a sale contract:

1) Secure justice in a deferred sale.

· The nature of Ibra’ converted from unilateral to bilateral in order to realize justice once the clause included in the sale contract.
· Ibra’ become binding (mulzim) as it involves exchange (i’wad) of Ibra’ with shorter tenure.

2) Avoid the syubhah of riba.
3) Fulfill the Maqasid Al-Syariah.

4) Maslahah to the contracting parties.

5) Time factor in determining sale price.

· Ibn ‘Abidin wrote:
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6) Ibra’ relieving the burden of both contracting parties.
7) Transparency in offering Ibra’ and the method of calculation.

