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1 Introduction  

The purpose of this paper is to introduce, preliminarily explore, and generate discussion 

regarding select issues relating to the enforceability of, primarily, unilateral promises and pre-

closing promises. More specifically, the purposes of this paper are to: 

(A) explore the elements, factors and principles that are relevant to making a determination 

as to whether to enforce a particular unilateral promise under Islamic shari‘ah (“Shari‘ah”) 

principles and generate thinking about whether equivalent elements, factors and principles under 

secular law doctrines (such as those appertaining to promissory estoppel) are of assistance to that 

first exploration; and  

(B) explore the range of pre-closing promises, offers and documents that are entered into in 

relatively complex commercial and financial transactions, with particular attention to customary 

understandings and legal determinations as to the enforceability of those promises, offers and 

documents.  

There is some degree of overlap between these two categories of inquiry. However, for the most 

part they are and should be approached as separate and distinct inquires. 

There is some discussion of ‘contract’ concepts (including formative elements of contracts). This 

purpose of this discussion is twofold. First, a rudimentary understanding of those concepts 

facilitates a better understanding of the enforcement of unilateral promises, which lack some of 

the elements of classical contractual formation. Second, the discussion of pre-closing promises, 

offers and documents involves an analysis of the transition from unenforceable negotiation 

activities to binding and enforceable contracts and the contract concepts discussion facilitates an 

understanding of that transition and of how and why certain promises, offers and documents are 

determined to be on one side of that divide or the other. The consequences of being on one side 

or the other can be momentous. 

The phrase ‘pre-closing promises’, as used in this paper, refers to promises made prior to the 

closing of a commercial or financial transaction, usually during the negotiating process. 

Unilateral promises and pre-closing promises may or may not be enforceable and may or may 

not constitute a ‘contract’. Unilateral and pre-closing promises are each integral structural 

components of contemporary commercial and financial transactions. Frequently they are 

embodied in a written document, and for simplicity this paper assumes that they are included in 

a written document. The principal documents under consideration are contracts, understandings, 
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agreements, term sheets, general terms and conditions, letters of intent, agreements in principle, 

memoranda or letters of understanding, and heads of agreement. Embodiment in a written 

document is not itself sufficient to ensure enforceability of a promise. Nor is the name of a 

document dispositive on the issue of whether promises memorialized in that document are 

enforceable. Promises in a document of a specific name may or may not be enforceable under the 

law. However, customary practices do incline toward non-legal identifications of certain 

documentary names with enforceable or unenforceable promises or agreements. 

Two realms are considered. First, secular law (section 2). Second, the realm of Shari‘ah (section 

3). In each case, critical defined terms are considered before relevant substantive concepts and 

consequences (remedies). With respect to each realm, the primary focus is on factors that affect 

enforceability concepts. 

As considered in this paper, the secular law discussions assume no incorporation of Shari‘ah 

principles. The importance of considering these legal systems derives from the international 

practice of using English or New York law as the governing law for major commercial and/or 

financial transactions, particularly those involving parties from multiple jurisdictions. England 

and New York are common law jurisdictions, with statutory enactments supplementing or 

modifying common law principles. For the most part, statutory enactments are ignored. It is also 

hoped that the discussion of secular concepts will assist in understanding the relevant concepts 

for purposes of assessing the enforceability of unilateral promises (wa‘d) under the Shari‘ah. 

This paper makes little mention of civil law concepts. Legal systems based upon the civil law 

predominate in the Middle East. Thus, civil law concepts will be of relevance for contractual 

arrangements and transactions that are tested and interpreted in those systems. Consideration of 

civil law principles is left to the future. It is assumed that the Shari‘ah principles will be enforced, 

even if the law of the jurisdiction is predominantly based upon civil law. 

Section 2 includes specific discussions of unilateral promises, unilateral contracts, and doctrines 

that allow enforcement of arrangements in which there is no ‘consideration’ and/or assent to a 

promise. Rudimentary summaries of the contract concepts previously mentioned are also 

included in this section. 
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Section 3 first presents an introduction to some of the elements and factors to be considered in 

connection with determining the enforceability of unilateral promises under Shari‘ah principles 

(assuming that legal enforcement is determined to be allowable). Thereafter, three contractual-

transactional arrangements are discussed in terms of those factors and factors from secular law 

doctrines (particularly promissory estoppel principles) that might also be considered in analyzing 

enforceability issues of unilateral promises under Shari‘ah principles. 

Section 4 discusses pre-closing promises and offers as embodied in specific documents that are 

used in contemporary commercial and financial transactions. The documents under 

consideration are those listed in the third paragraph of this section 1. Examination of these 

documents entails application of the principles discussed in the previous two sections of the 

paper. A case study is used to facilitate discussion of these various pre-closing documents. The 

case study is a power project in an eastern European country that involves sponsors, construction 

contractors, and operations and maintenance contractors from a southeast Asian country. The 

transaction was structured as a limited recourse project financing that used a build-own-operate-

transfer (“BOOT”) ownership and operations model. 

Discussions in this paper reference two contractual parties. Of course, contracts may involve 

multiple parties, but the complexities and variations that result from the involvements of multiple 

parties are ignored for present purposes. 

Some references in the paper are to the law of the United States. It is to be borne in mind, however, 

that there is no uniformity of contract law in the United States and that each state of the United 

States will interpret and enforce contract law principles somewhat differently. 

This paper describes principles, doctrines and rules of law. These are useful generalizations. As 

such, they emphasize important factors that must be explored, further defined, given substance, 

and applied in and subject to precise facts and circumstances. The particularity and granularity 

necessary to the rendering of justice are found in and determined by those facts and 

circumstances as presented in individual cases. It is beyond this scope of this paper to explore 

even a moderate range of the infinite array of possible facts and circumstances that may be 

encountered in the application of any principle, doctrine or rule, although a few illustrative 

examples are given for certain of these. 
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Footnotes are used sparingly in this draft of this paper. That belies the fact that previous authors 

have contributed most of the knowledge and information here summarized. To those previous 

authors, some of whom are referenced in the selected bibliography, this author is deeply 

indebted. In later drafts, more detailed source attributions will be made. Inclusion of a book or 

article in the bibliography is based not upon whether the author agrees or disagrees with its 

substantive content or any analysis set forth, or whether that substantive content or any analysis 

is accurate, but on whether it provokes thought regarding one or more topics, concepts or 

principles. 

 

2 Secular Law  

2.1 Definitional Concepts 

The field of contract law is focused on the realization of reasonable expectations that have been 

induced by the making of a promise. Not all reasonable expectations will be enforceable, for a 

variety of legal and policy reasons. It is often asserted that a contract cannot exist unless a legal 

obligation, or legal duty, exists. The correlative of the legal duty is a legal right as against the 

party who has a legal duty. The remedy that will be afforded in enforcement, and the extent or 

degree to which any remedy will be afforded in enforcement, will vary from one situation to 

another. While damages may be the base remedy concept, remedies such as restitution and 

specific performance, among others, may be appropriate in a specific situation. Thought must be 

given to the interest that is being protected in each situation in which a remedy is appropriate. 

Definitions of the term ‘contract’ are many (and, like all terms referenced in this section, are 

preliminary, to be given full form only in their juridical application). Some—maybe most—

contracts embody the concept of a ‘promise’; others do not. 

Contract formation concepts are discussed in this section for two reasons. First, certain unilateral 

promises may be considered to constitute ‘contracts’, at least to the extent that they may give rise 

to a remedy. Second, the discussion in section 4 of this paper, relating to the pre-closing-to-closing 

process, is sensitive to determinations of whether an enforceable contract has been formed or, 

instead, whether promises, offers and agreements are unenforceable and part of pre-contractual 

negotiations. 

 

A simple, if insufficient, definition that references a promise is that a contact is a promise 

enforceable at law, directly or indirectly. Another definition incorporating the concept of a 
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promise is provided by the Restatement of the Law Second, Contracts 2d, of The American Law 

Institute of May 17, 1979 (the “Restatement of Contracts”), which is a non-binding summary of 

American legal principles as presented in the case law (and has been criticized by some as being 

aspirational as well as descriptive). It provides: (§ 1): “A contract is a promise or a set of promises 

for the breach of which the law gives a remedy, or the performance of which the law in some way 

recognizes as a duty.” This definition (a) does not provide an indication as to what facts will be 

operative to create legal duties and rights and (b) focuses exclusively on the promisor. 

A definition that avoids the concept of promise is that a contract is an agreement enforceable at 

law. That definition inclines the focus to the expressions of both parties—to the ‘agreement’—and 

also includes the concept of a ‘legal relation’. An ‘agreement’ is a manifestation of mutual asset 

on the part of two or more persons. Agreements are necessary, but not sufficient, for the formation 

of a contract. Importantly, for present purposes, the concept of ‘agreement’ seems to exclude the 

possibility of a ‘unilateral contract’ and enforceable promises or contracts that entail an act of only 

one party and require neither assent nor consideration. That is not the result under the common 

law, however. This agreement-based definition provides no indication of the types of expressions 

of agreement that are necessary to give rise to legal enforcement. 

Neither the promise-based nor the agreement-based definitions of a contract attempts 

specification of any of the remedies or sanctions that will be applied in enforcement. 

A recitation of these simplistic definitions provides a glimpse of the multiplicities of concepts 

embodied in the contract conception. 

Each of the foregoing definitions embodies a legal enforceability concept. But not all contracts, 

agreements or promises are ultimately legally enforceable. Some may be voidable, and others 

may be unenforceable. A contract, agreement or promise induced by fraud or with a minor or 

other person lacking ‘capacity’ are each voidable. Lack of consideration may render a contract 

voidable. Public policy may render a contract voidable. Voidability may also arise because 

sovereign immunity. A valid contract may be unenforceable as a consequence of a statute of 

limitations (a statute providing that direct judicial remedies are unavailable unless sought within 

a specified period of time) or a statute of frauds (a statute providing that direct judicial remedies 

are unavailable if a written memorandum has not been executed). 

 

An important distinction exists between (1) a contract and (2) either ‘barter’ or ‘gift’. Barter is a 

situation in which there is voluntary action and assent, but no right is created in a party to compel 

subsequent performance by the other party and no duty arises as a result of a mutual, present 
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and fully effective exchange of property. The barter scenario illustrates some of the infirmities of 

contract definitions that are defined by, or overly dependent upon, the operative acts of ‘offer’ 

and ‘acceptance’. There may be no promise made that is enforceable at law or that is capable of 

breach. The barter will certainly result in a change in property relations (which may include legal 

relations). But these are not properly considered contractual relations. A similar analysis pertains 

to gifts. Thus, (i) a contract involves, as an operative fact, a promise, while barter or gift may not, 

and (ii) a contract creates a special personal right in the promisee (a right in personam) against 

the promisor and a correlative duty in the promisor to the promisee of rendering the performance 

that has been promised, while barter and gift involve rights in rem (in property) but not a special 

personal right to enforce future performance. 

 

The formulation adopted by the Restatement of Contract (§ 17) indicates that formation of a 

contract requires a ‘bargain’ in which there is a manifestation of ‘mutual assent’ to an ‘exchange’ 

and a ‘consideration’.1 That generalized conception is not without exceptions. And it is the 

exceptions that are of greatest relevance for this paper. In some circumstances (such as those 

discussed in section 2.4 of this paper) a unilateral promise may be enforced (and may even be 

characterized as a ‘unilateral contract’) under special rules, whether or not there is a bargain. The 

‘bargain’ concept here might be characterized as an attempt to exchange an act, a forbearance, a 

change in legal relations, or a return promise for the promise that is sought to be enforced. In such 

a circumstance, the promise is ‘gratuitous’. 

 

Leaving aside unilateral contracts for the moment, the manifestation of mutual assent to an 

exchange requires that each party make a promise or to begin to render or render a performance 

(which may be a payment or another form of performance). The traditional mode of manifesting 

mutual assent takes the form of an offer or proposal by one party and acceptance by another 

party. But identification of offer and acceptance is not determinative as to contractual formation. 

It is essential to a bargain that each party manifest assent with reference to the manifestation of 

the other party. Some other essential elements of contract formation are considered later in this 

section. 
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Contracts may be classified as ‘formal’ and ‘informal’ (or ‘simple’). Formal contracts are usually 

contracts under seal, recognizances (an acknowledgment in court or before a legal officer), 

negotiable instruments, negotiable documents, and letters of credit. The characterization derives 

from the formal requirements that attach to the arrangement. Because some contracts that are not 

‘formal’ in the foregoing sense are also subject to formal requirements, this characterization is 

sometimes inadequate. In this paper, ‘formal’ is used in reference to the documents referred to in 

the first sentence of this paragraph. 

 

Contracts may also (especially from an historical perspective) be characterized as ‘implied in law’ 

and ‘implied in fact’. Implied in law contracts are also referred to as ‘quasi contracts’ and actions 

ex contractu or constructive contracts, which emphasizes that there is no actual contract, but 

rather an available legal action (say, in restitution). 

 

The phrase ‘implied in law’ refers to arrangements that do not satisfy the requisites for contractual 

formation, and thus may be considered noncontractual obligations, but which are treated, for the 

purpose of affording a remedy, as if they were contracts. Frequently, implied in law contracts 

involve an element of unjust enrichment for one party. And often the courts imply a fictitious 

promise to pay where there was no such promise. One treatise on quasi contracts stated two 

essential elements of a contract implied in law: (x) receipt of a benefit by the defendant from the 

plaintiff; and (y) that retention of the benefit by the defendant without payment is inequitable. 

The remedies amount awarded by courts for breach of an implied in law contract vary by court. 

Some award in restitution and, where unjust enrichment has occurred, the amount of the 

breaching party’s gain. Others award the reasonable market value of the injured party’s services. 

Yet others award the costs incurred by the injured party. 

 

1 A famous critique of the bargain theory of contract and the “false theory” of consideration 

is Gilmore (1974) in the bibliography where, at 101, Gilmore characterized the theory of 

consideration as a “static, abstract, manufactured, dogmatic, quaint, destructive, monstrous and 

unreal” construct. 
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References to implied in fact contracts are, most frequently, to a contract that satisfies the 

requisites for contractual formation but is not oral or written, but instead is inferred from the 

conduct of the parties. Remedies for breach of an implied in fact contract are in the amount that 

the parties intended as the contract price. If that amount is not expressed, the courts will infer the 

intention to be the reasonable market value of the services, product, materials or other assets 

provided. 

 

Stepping back for a moment prior to considering some technical definitions and elements of 

contract formation, the term ‘contract’ can denote three different things, in various combinations: 

 

the series of operative acts of the parties expressing their assent, or a portion of these acts, 

meaning the acts that create legal relations between parties;  

 

a physical document that is executed by the parties as an operative act and evidence of 

performance of other necessary acts comprising a part of the intentions of the parties; and  

the legal relations that result from operative acts of the parties and including, in all cases, a right 

in one party and a duty in the other party.  

It is with this perspective that more technical concepts relating to contract formation are 

considered. 

These include ‘agreement’, ‘bargain’, ‘offer’ and ‘acceptance’. 

The term ‘agreement’ is not used in this paper as an equivalent of the term ‘contract’. The term 

‘agreement’ here means mutual assent as to matters that ordinarily lead to a ‘contract’. Some 

agreements relate to shared intentions as to personal arrangements (meeting for dinner) or shared 

points of view as to artistic, economic, financial, political, social or other personal events or 

opinions. Those are not within the ambit of ‘agreement’ as contemplated in this paper. 

 

Agreement means the expressions of two (or more) persons (mutual expressions) with respect to 

a specific subject matter and of a kind that in the past has stimulated official action on the part of 

organized society. Which is not to say that an agreeing, or even a contracting, party will intend, 
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foresee or understand all juristic effects and consequences of that party’s agreement or of a 

contract binding that party. As a caution, the term ‘agree’ may, in common usage, be intended as 

a substitute for ‘promise’. That common usage is not adopted in this paper. 

 

Similarly, the term ‘bargain’ is commonly used as a substitute for, or synonym of, the term 

‘agreement’ or the term ‘contract’. Not so in this paper. The term ‘bargain’ is here used as an 

exchange of equivalents (though not necessarily of equal value): of a quid pro quo. It is an arm’s-

length economic exchange. A bargain is thus one type of agreement, an agreement of exchange. 

Not all agreements involve a bargain. Not all contracts involve a bargain (although most do). Not 

all bargains create a contract. The bargain may be an exchange of a promise for a promise, as in a 

customary bilateral contract. The bargain may be a promise by one party in exchange for some 

performance. A bargain is not required for ‘formal’ contracts (as defined above) or certain other 

contracts, some of which are discussed in section 2.4 of this paper. Other enforceable unilateral 

contracts lacking a bargain element are discussed in the next section. 

 

The bargain-theory of contract entails a focus on the process by which the parties arrived at an 

exchange or on the exchange that results from the process. In some instances, this is a movement 

away from earlier common law concepts of ‘consideration’ as a benefit to the promisor or 

detriment to the promisee. These are concepts that the Restatement of Contracts (§ 79) rejects as 

additional requirements if consideration otherwise exists. And it is to be noted that the courts 

interpret and apply the bargain theory to serve the ends of justice, where appropriate. The 

Restatement of Contracts and many courts adopt a construct in which promise and consideration 

are reciprocal, one in exchange for the other. The embodiment of this in the Restatement of 

Contracts (§ 71) is: 

(1) To constitute consideration, a performance or a return promise must be bargained for.  

(2) A performance or return promise is bargained for if it is sought by the promisor in 

exchange for his promise and is given by the promisee in exchange for that promise.  

 

That formulation is not entirely coextensive with either the benefit or detriment concept or 

another common definition of ‘consideration’ as something done, forborne or suffered, or 

promised to be done, forborne or suffered, by the promisee in respect of the promise. 
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Amelioration of the strict objectivity of the bargain theory is apparent in various circumstances, 

and, in judicial practice, is usually addressed under the common law ‘consideration’ doctrine. 

The rule on donative transfers is an example. The old rule was that a donative promise was not 

enforceable even if relied upon. Under the Restatement of Contracts (§ 90), a promise is 

enforceable if that action (or a forbearance) is induced by the promise and is reasonable. The 

remedy for breach of that promise “may be limited as justice requires”. 

Much is made of the concepts of ‘offer’ and ‘acceptance’. With good reason. 

An ‘offer’ is an expression by one party of that party’s assent to certain definite terms, provided 

that the other party to the transaction will also express assent to those identical terms. The offer 

anticipates an agreement and mutual expressions of assent. An offer creates a power of 

acceptance in the offeree, which is to say no more than a voluntary expression of assent by the 

offeree will create a contract (assuming capacity, customary enforcement and other requisites are 

satisfied) involving correlative rights and duties. 

 

The Restatement of Contracts (§ 24) formulates a definition of an offer that is somewhat more 

restrictive than the definition just provided. It defines an offer as “the manifestation of willingness 

to enter into a bargain, so made as to justify another person in understanding that his assent to 

that bargain is invited and will conclude it.” 

In some circumstances, the unilateral offer has no legal operation. For example, the offeror may 

not have legal capacity. Or the offer may not be of a type customarily given effect by the law (for 

example, an offer to go to dinner). It is important determine whether the intention of the offer is 

to allow creation of a contract or whether the statement considered to be an offer is a ‘preliminary 

negotiation’ or an invitation to engage in further discussions, in each case that might result in the 

formation of a contract, but that does not necessarily lead to immediate formation of a contract 

upon an expression of assent or acceptance. One important line of inquiry, for example, relates to 

whether the offer contains all of the terms necessary for formation of a contract. These are factual 

determinations, often of some complexity and nuance. These determinations and distinctions are 

of critical importance in considering the documents referred to in section 4 of this paper. 

 

‘Acceptance’ of an offer is generally considered to be a manifestation of asset by the promisee. It 

must relate to the same bargain as is proposed in the offer and it must comply with the terms of 
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the offer as to the identity of the offeree and the mode of manifesting acceptance. It must be in 

the manner that is invited or required by the offer, if any manner is indicated in the offer. If the 

manner of acceptance is suggested, rather than required, another method of acceptance is not 

precluded. 

 

Acceptance may be a return promise if the accepting party performs every act essential to the 

making of the promise. Acceptance by return promise, if not contrary to the requirements of the 

offer, may be by word or by symbol, or it may be implied from conduct, in each case appropriately 

communicated to the offeror. 

 

Acceptance may also be by performance, in which circumstance at least part of what is requested 

in the offer must be performed or tendered. If performance is partially completed or tendered, 

there is an implied promise to complete the performance. As a general rule, but subject to an 

exception, mere preparation to perform does not constitute acceptance. The exception relates to 

option contracts and situations in which the offeror should reasonably expect to induce action or 

forbearance of a substantial character on the part of the offeree prior to acceptance and which 

does in fact induce such action or forbearance. If it is appropriate to avoid injustice, such an option 

contract may be binding and enforceable even though only pre-performance preparation has 

been undertaken. 

 

An acceptance must be unequivocal. A reply to an offer that purports to accept the offer but is 

conditional on the offeror’s assent to terms that are different from or additional to those offered 

is not an acceptance. It is a counter-offer. If the reply suggests or requests a modification to the 

offer, the reply may form a contract unless the offeree’s assent depends upon the offeror’s further 

acquiescence in the modification. 

 

Silence in response to an offer does not constitute acceptance of the offer, with only a very few 

exceptions. If the offeree takes the benefit of the offer (say, the offered services) with reasonable 

opportunity to reject those benefits and with reason to know that the benefits were offered with 

the expectation of compensation, the silence may constitute acceptance. Where the offeror states, 

or gives the offeree reason to understand, that assent may be manifested by silence or inaction, 

and the offeree by silence or inaction intends to accept the offer, the silence or inaction may 
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constitute acceptance. And where it is reasonable that the offeree should notify the offeror that 

the offeree does not intend to accept the offer, the lack of notification may constitute an 

acceptance. The next preceding sentence is of greatest relevance where there have been previous 

dealings between the offeror and the offeree that establish the reasonableness element. 

 

Presaging the discussion in section 4 of this paper, and, having been introduced to both offer and 

acceptance, a few thoughts on the pre-closing-to-closing process are warranted. The common law 

recognizes that the process of reaching a definitive contract in a commercial or financial 

transaction consists of multiple stages, each comprised of different concepts. These stages include 

preliminary negotiations, both oral and written. Determinations as to whether a matter is a 

preliminary negotiation, or an invitation to further discussion, or another event or circumstance 

that does not constitute an enforceable contract or enforceable promise are addressed under 

various doctrines, but especially through the concept of ‘offer’. These matters are addressed in 

section 4 of this paper. 

 

As previously noted, one set of definitions of contract embodied the concept of a ‘promise’. A 

‘promise’ is here considered to be an expression of intention that the promisor will conduct 

himself, herself or itself in a specified manner or bring about a specified result in the future that 

is communicated to the promisee in such a manner that the promisee may justly expect 

performance and may reasonably rely upon that expression of intention. The conduct may be an 

act or a refraining to act. The Restatement of Contracts (§ 2) states: “A promise is a manifestation 

of intention to act or refrain from acting in a specified way, so made as to justify a promisee in 

understanding that a commitment has been made.” Thus, not every promise will give rise to a 

legal effect. Each of these definitions addresses the frequent situation in which people attach 

different meanings to the same words or the same conduct with an objective standard. 

 

A promise alone is not sufficient to constitute a contract; other acts are usually essential. Even a 

‘binding promise’ may not give rise to either a ‘duty’ or an enforceable contract. For example, the 

duty associated with a binding promise will arise only if the promisor has full capacity, there is 

no illegality or fraud in the transaction, the duty has not been discharged, and no other similar 

facts exist which would defeat the prima facie duty which is stated. Not every expression of 

intention is a promise; the other elements of the next preceding sentence must also be present. 

Some expressions of intention, for example, are expressions of desire, hope, bluster or another 
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state of mind that do not entail reasonable and customary expectations of enforceability in light 

of all facts and circumstances. The expression of intention need not be by word or conduct, it may 

be express, implied, inferred, or tacit. 

 

It is important to make mention of a fundamental requirement of the law of contracts pertaining 

to formation of a contract: the requirement that there be ‘consideration’ for a promise in order for 

a contract to be formed. Consideration furnishes a substantive basis for enforcement of a promise. 

Consideration for a promise may consist of a return promise or a performance (and performance 

includes an act, a forbearance, or the creation, modification or destruction of a legal relation) that 

has been bargained for, meaning that it is sought by the promisor in exchange for the promise of 

the promisor and given by the promisee in exchange for the promisor’s promise. The return 

promise or performance is an element of the exchange for the promisor’s promise, each of which 

must induce the other. With certain limited exceptions, any performance that is bargained for 

constitutes consideration. With certain limited exceptions, a promise that is bargained for is 

consideration if, but only if, the promised performance would constitute consideration. 

 

2.2 Protected Interests 

The conception of a contract discussed in section 2.1 is subject to some exceptions, some doctrines 

that compel enforcement of a promise even though a bargain is not present (a critical formative 

element (consideration or mutual assent) is absent), or preclude enforcement of a contract. The 

primary exceptions of relevance for this paper are unilateral promises, unilateral contracts, 

promissory estoppel doctrines, and, of more limited application, quantum meruit principles. 

Other concepts of reliance and unjust enrichment may also be applicable and preclude 

enforcement. Promissory estoppel and quantum meruit are discussed in sections 2.3 and 2.4 and 

the application of promissory estoppel in the Shari‘ah context is discussed in section 3. 

 

To provide some background for the discussions of promissory estoppel and quantum meruit, it 

is helpful to understand, at least at a general and rudimentary level, the interests or purposes that 

can be injured in a failed arrangement. A classic statement, and one adopted at least in part by 

the Restatement of Contracts, is that three interests that are protected through the application of 

legal and equitable remedies are, conceptually, (1) expectation interests, (2) reliance interests, and 

(3) restitution interests. Each is considered from the vantage of the objective of the remedy. That 
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formulation has been challenged as being both superseded and neglectful of other interests that 

may be protected, such as some other purposes and policies such as economic efficiency and its 

related incentives, retributivist and/or expressive goals, contractualist philosophy focusing on 

justice and morality concepts, or distributional goals.2 

 

An expectation interest is remedied or protected by placing the injured party in the position that 

the injured party would have occupied had the breaching party performed the promise. The focus 

is on reasonable expectations of the post-performance position of the injured party. The 

measurement of that position is the net gain sought by the injured party by entering into the 

contract or arrangement. The appropriate remedies include forcing specific performance of the 

promise by the breaching party promisor or requiring the breaching party to pay the money value 

of that performance. Protection of the expectation interest is often said to be the normal rule for 

contract recovery. 

 

A reliance interest is remedied or protected by placing the injured party in the same position that 

the injured party occupied prior to performance. This interest is of relevance where the injured 

party has made expenditures, experienced a detriment, or otherwise changed position as a result 

of a reasonable and justifiable reliance on the breaching party’s promise to perform where the 

breaching party knew or should reasonably have known that the injured party would make the 

expenditure, experienced the detriment or changed position as a consequence of the promise. The 

remedy is often reimbursement to allow achievement of the pre-performance position of the 

injured party. The purpose is to undo the harm which was caused to the injured or protected 

party that has relied on the promise of the breaching party. 

 

A restitution interest is also remedied or protected by seeking to restore an injured party to the 

position that the injured party would have occupied if the injured party had never entered into 

the contract or arrangement. The difference in defining and remedying a restitution interest is 

that the breaching party must have acquired and retained some tangible benefit or value from the 

arrangement. Which is to say that the injured or protected party conferred some benefit or value 

on the breaching party. That is, the breaching party was ‘unjustly enriched’. The court may here 

force the breaching party to disgorge the benefit or value that was conferred or bestowed upon 

the breaching party. There is a prevention of gain by the breaching party at the expense of the 
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injured or protected party. In many cases, this is a subcategory of reliance that contains the 

additional element of unjust enrichment. 

 

Considering these three interests, it might then be asserted (not without debate) that a restitution 

interest has a greater entitlement to protection than a reliance interest, and that a reliance interest 

is entitled to greater protection than an expectancy interest. A restitution interest involves both 

unjust loss and unjust gain, which arguably presents the strongest case for relief. Reliance on the 

promise and a change in position as a result of that reliance presents a more compelling case for 

relief that the expectancy loss, where the injured party is disappointed for not getting what was 

promised. 

 

These assertions assume that each category of interest is considered alone, without regard to 

overlapping qualifications for inclusion in another category of interest and without regard to 

borderline scenarios. Such overlaps and borderline scenarios are common, of course. They infuse 

considerable 

 

2 See L. L. Fuller and William R. Perdue, Jr., (1936-1937), 1 and 2, and Craswell (2000), each 

in the bibliography.  

complexity into the analysis, particularly the analysis of assessing damages and appropriate 

remedies. The most complex situations involving overlap or mixed motives are those in which 

there are non-bargain, or unilateral, promises (one of the two primary topics of this paper). As 

discussed in section 2.4, these non-bargain promise scenarios include ‘reliance’ on the promise—

detrimental reliance—as the sine qua non of judicial intervention and enforcement. A quite 

distinct, and separate, inquiry in these scenarios is whether reliance also provides the measure of 

recovery (as opposed to, say, expectancy). 

2.3 Unilateral Promises and Contracts 

A unilateral contract consists of a promise (or promises) made by one of the contracting parties 

only, who may be either an offeror or an offeree. It involves only a single promise made by one 

party. Usually, the other contracting party assents to that promise, although assent is not always 

required for formation of the unilateral contract. A unilateral contract is not made by the process 

of offer and acceptance as described in section 2.1.3 
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The legal result of formation of a unilateral contract is that the sole promisor is under an 

enforceable legal duty and the other contracting party (the promisee) is the only party having an 

enforceable legal right. The mutuality of duties and rights that exists in a bilateral contract is not 

present in a unilateral contract. Thus, there are distinctions between a unilateral contract and a 

bilateral contract in respect of both (a) the operative acts of the parties and (b) the legal relations 

created by those operative acts. 

 

The formation of a unilateral contract stands in contrast to the general rules pertaining to 

enforcement of a promise. In most cases, a promise will not be enforceable absent sufficient 

consideration being given in return for that promise or an expression of assent to the delivery of 

a document containing that promise. There are certain classes of promises that are enforceable 

without any consideration being given for them and without any expression of assent by the 

promisee. For example, promises under seal in certain circumstances. These are special situations, 

however. 

 

Various justifications and reasons have been asserted for providing legal enforcement for certain 

informal unilateral promises (as well as the ‘formal’ contracts that arise in connection with 

unilateral promises). These include (i) the giving of ‘consideration’ for the promise (something 

bargained for), (ii) the occurrence of events antecedent to the promise that have a causal relation 

to the making of the promise but were not offered in exchange for the promise and did not 

constitute ‘consideration’ for the promise, and (iii) certain matters subsequent to, and in reliance 

upon, the promise which were not given as ‘consideration’ or in exchange for the promise. 

 

Historically, courts tended to wrap the malleable ‘consideration’ concept around the justifications 

and reasons set forth in the next preceding paragraph. Thus, for example, antecedent events have 

been incorporated into the concept of ‘prior consideration’. The Restatement of Contracts takes a 

somewhat 

3 Famously, Karl Llewellyn disparaged the concept of unilateral contract. See Llewellyn 

(1938) and (1939) in the    
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bibliography. His view has not prevailed, as the growth of in the application of promissory 

estoppel illustrates.    

different approach. It defines a doctrine specifying a set of principles. The primary statement is 

set forth in 

§ 90 (which is discussed in section 2.4 of this paper):  

(1) A promise which the promisor should reasonably expect to induce action or forbearance 

on the part of the promisee or a third person and which does induce such action or forbearance 

is binding if injustice can be avoided only by enforcement of the promise. The remedy granted 

for breach may be limited as justice requires.  

(2) A charitable subscription or a marriage settlement is binding under Section (1) without 

proof that the promise induced action or forbearance.  

Portions of § 86 of the Restatement of Contracts address unjust enrichment concepts that may be 

of relevance. In general, a person unjustly enriched at the expense of another is required to make 

restitution. However, restitution is frequently denied in order to protect persons that have 

benefits thrust upon them without their assent or consent, or to protect other societally beneficial 

ends (such as policies relating to false claims and claims previously litigated or arbitrated). The 

making of a subsequent promise may remove the objections to restitution and, in such cases, it is 

thought appropriate to enforce the promise. Other bases for invocation of this set of principles 

relate to correction of a mistake in conferring a benefit, which in some cases gives rise to a right 

of restitution and in other cases not. 

 

Option contracts of different types are a particularly important topic, both under secular law and 

in connection with Islamic financing transactions. The base definition of an option contract in the 

Restatement of Contracts (§ 25) is “a promise which meets the requirements for the formation of 

a contract and limits the promisor’s power to revoke the offer.” It is important to differentiate 

revocable continuing options that refer to any power to make a choice. The language of the 

Restatement of Contracts was chosen to be applicable to promises constituting an option contract, 

and not those other options. The Restatement of Contracts (§ 87) addresses offers in connection 

with option contracts as follows: 

 

(1) An offer is binding as an option contract if it  
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(a) Is in writing and signed by the offeree, recites a purported consideration for the making 

of the offer, and proposes an exchange on fair terms within a reasonable time; or  

(b) Is made irrevocable by statute.  

(2) An offer which the offeror should reasonably expect to induce action or forbearance of a 

substantial character on the part of the offeree before acceptance and which does induce such 

action or forbearance is binding as an option contract to the extent necessary to avoid injustice.  

 

Firm offers, as well as tentative and provisional offers, are common as a preliminary step in the 

making of the main bargain that is proposed. The historical requirement of a seal is greatly 

diminished in contemporary times, especially given the pervasiveness of multi-stage commercial 

and financial transactions involving different types of letters of intent, memoranda of 

understanding and heads of agreements. The Restatement of Contract, like the court decisions 

and legislative enactments from which it extrapolates, acknowledges these realities. 

 

A few observations, some of which are contained in the Comment to § 87 of the Restatement of 

Contracts, are in order. Courts do not inquire into the adequacy of the consideration that is given 

in option contract scenarios. Thus, in the option context, the consideration may be a peppercorn, 

a dollar or another nominal amount. Commercial and financial practice in many option 

arrangements is that the consideration is nominal despite being grossly disproportionate to a 

transaction involving much larger amounts. The courts will enforce the offer despite these 

disparities, and despite the distaste for nominal consideration in other non-option contexts. In 

deference to that distaste, it is to be noted that actual payment of the nominal sum may be 

required for enforcement; mere recitation without payment may provide a defense against 

enforcement (at least in the non-option context and in the absence of other formalities). Looking 

to formality concepts, the Restatement of Contracts does provide for a writing executed by the 

offeree, which is also the contemporary practice in commercial and financial transactions. The 

writing performs the critical function of rendering formality, which may defeat the defense that 

the nominal consideration was not paid. It is also to be noted that there is a requirement for an 

exchange. 

 



 املؤمتر اخلامس عشر للهيئات الشرعية للمؤسسات املالية اإلسالمية

 التحرير الفقهي والقانوين لالتفاقية الوثيقة والعقد واإلرادة املنفردة، 
 ومذكرة التفاهم، وااللتزام والوعد واملواعدة والتعهد 
 105 

A related provision of the Restatement of Contracts (§ 45) raises the issue of option contracts that 

are created by partial performance or tenders of performance (and the broader issue of partial 

performance as rendering an informal unilateral promise enforceable). The provision reads: 

 

(1) Where an offer invites an offeree to accept by rendering performance and does not invite 

a promissory acceptance, an option contract is created when the offeree tenders or begins the 

invited performance or tenders the beginning of it.  

(2) The offeror’s duty of performance under any option contract so created is conditional on 

completion or tender of the invited performance in accordance with the terms of the offer.  

 

The purpose of § 45 (akin to other acceptance principles) is to protect the offeree in justifiable 

reliance on the offeror’s promise. Although not stated, court decisions make clear that evidence 

of an intention that reliance is unjustified precludes enforceability, as to both option contracts and 

offers. Such evidence might include a reservation of a power to revoke after performance has 

commenced or reservation of a right to refuse delivery or the tender of performance. 

 

Where the offer invites the offeree to choose between acceptance by a promise or acceptance by 

performance, or the performance itself takes time, the commencement of performance carries an 

express or implied promise to complete performance. The commencement of performance itself 

completes the manifestation of assent and renders the option contract enforceable (and the offer 

irrevocable). Partial performance and tender of performance also create an option contract in a 

situation where the offeree is invited to take up the option by making a promise, if the offer invites 

preliminary performance before the time for the offeree’s final commitment. 

 

 

Where part performance or tender of performance create an option contract, the offeree is not 

bound to complete performance; only the offeror is bound. However, the duty of the offeror does 

not arise until completion of performance. Thus, if the offeree abandons or fails to complete 

performance, the offeror has no duty (assuming that the offeror has not prevented, waived or 

repudiated performance). 
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Preparations to perform do not preclude revocation of the offer by the offeror. However, the 

preparations may constitute justifiable reliance sufficient to make the offeror’s promise binding 

under the principles set forth in § 87(2) of the Restatement of Contracts with respect to option 

contracts (set forth above). 

 

Other provisions of the Restatement of Contracts that address unilateral informal promises 

include the following, each being subject to specified conditions: 

 

(a) promises to pay antecedent indebtedness which is still enforceable or would be but for 

the statute of limitations or which has been discharged in bankruptcy (§ 82 and § 83, respectively);  

(b) promises to perform an antecedent contract duty despite the non-occurrence of a 

condition (§ 84);  

(c) promises to perform an antecedent contract of the promisor previously voidable but not 

avoided prior to the making of the promise (§ 85);  

(d) promises to be a surety for the performance of an obligation (guaranty) made to the 

obligee if in writing and reciting consideration or made binding by statute or where the promisor 

should reasonably expect to induce action or forbearance of a substantial character by the 

promisee or a third person and does in such action or forbearance (§ 88); and  

 

(e) modification of an executory (not fully performed) contract if fair and equitable and not 

anticipated at inception of the contract or is required by statute or necessary to prevent injustice 

(§ 89).  

 

One of the most frequently encountered types of informal promises that is legally enforced is 

formed as a result of justifiable “reliance” by the promisee (and act or forbearance as a result of 

that reliance). The context is a promise given without ‘consideration’ (something bargained for 

or given in exchange). The promisee’s act or forbearance arose after the unilateral promise. 

 



 املؤمتر اخلامس عشر للهيئات الشرعية للمؤسسات املالية اإلسالمية

 التحرير الفقهي والقانوين لالتفاقية الوثيقة والعقد واإلرادة املنفردة، 
 ومذكرة التفاهم، وااللتزام والوعد واملواعدة والتعهد 
 107 

The history of court enforcement in reliance scenarios is long and encompasses a range of 

different doctrines and justifications (such as estoppel, promissory estoppel, and reliance 

concepts taken from tort law rules of negligence, deceit and restitution). Some of the reasons for 

enforcing a promise on the basis of reliance are that the offeree may undergo substantial expense 

or undertake substantial commitments, or forego alternatives, in order to place himself, herself 

of itself in a position to accept be either promise or performance. Justice may therefore require a 

remedy. 

 

But that does not end the inquiry. What remedy is appropriate? That, of course, will depend 

greatly upon the facts, circumstances and context, including the relative competence and 

bargaining position of the parties, the degree of performance (if there has been partial 

performance), the degree of fault of the offeror, the provability of damages suffered, and an 

infinite array of other factors. And it will depend upon the determination of what interest is being 

protected. Restitution may be adequate. Partial or complete reimbursement of losses may be 

appropriate. Specific performance may be the proper remedy. The reliance concepts are pervasive 

throughout the court decisions addressing enforcement of unilateral promises and throughout 

the various provisions of the Restatement of Contracts addressing unilateral promises. 

 

2.4 Promissory Estoppel 

The doctrine of ‘promissory estoppel’ is directly relevant to enforcement of unilateral promises 

under Shari‘ah principles that are discussed in section 3 and may also be of relevance in the 

context of pre-closing documentation that is discussed in section 4. As to Shari‘ah principles 

pertaining to enforcement of unilateral promises, promissory estoppel may be the most 

analogous secular law doctrine. Thus, it is beneficial to ask whether the analyses of the elements 

of promissory estoppel benefit the analysis of the Shari‘ah principles outlined in section 3? 

 

Promissory estoppel is a doctrine of contractual enforcement. The doctrine emerged from judicial 

recognition that a cause of action may grow out of a gratuitous promise. A gratuitous promise is 

one that is not founded upon a bargained-for equivalent or a price requested and received by the 

promisor. It is not conditioned on a specified return. And it does not rest upon an antecedent 

transaction of the type that will induce a court to enforce the promise under the rubric of “past” 

or “moral” consideration. It is a doctrine that inclines to enforcement based upon ‘reliance’ 
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concepts and trends away from two requirements for the imposition of contractual liability, 

namely mutual assent and consideration. From a theoretical vantage that focuses on the ‘reliance’ 

element, there is argument as to whether promissory estoppel is best characterized, 

taxonomically, as a contract, or a tort (and if a tort, whether it is intentional, negligent or strict 

liability in nature), or a sui generis form of equitable remedy. The Restatement of Contracts 

characterizes the arrangement as a contract. 

 

A gratuitous promise is to be distinguished from a ‘benevolent promise’, although the promissory 

estoppel doctrine for enforcing gratuitous promises did in fact derive from cases involving family 

and charitable gift (benevolent) promises and carry the relevant principles into the commercial 

realm. Promissory estoppel thus bears a shared lineage with concepts pertaining to enforcement 

of unilateral promises under the Shari‘ah. 

 

It should be observed that promissory estoppel is a doctrine in a state of flux as commercial 

promisors take legally effective measures to avoid liability that might be imposed by promissory 

estoppel concepts during the pre-closing stages in order to ensure that certain documents (such 

as term sheets and letters of intent) do not unintentionally become binding contracts. These 

legally effective measures focus most often on the ‘reliance’ element of the promissory estoppel 

doctrine, as noted below. The Case Study in section 4 illustrates how some of the measures are 

given effect. 

 

 

Promissory estoppel is a legal doctrine that a unilateral promise is legally enforceable when the 

promisor makes a promise to a promisee who relies on that promise to the promisee’s detriment, 

either by acting or forbearing from acting. There are various elements of promissory estoppel 

(and there is considerable debate as to the extent of application of any given element in any given 

circumstance). Some formulations list fewer elements that are set forth below, often by combining 

elements. Some courts inject elements in addition to those summarized in the literature or the 

Restatement of Contracts. The following presents a listing taken from both the cases and the 

literature. 
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(a) Promise: There must be a promise, as opposed to, say, a statement of good will, desire, 

intention, some emotion, or mere prophecy.  

 

(b) Expectation of Inducement: The promisor must know or have a reasonable expectation 

that the promise will induce action or forbearance of a definite, material, significant or substantial 

character by the promisee, which seems to introduce an objective test of foreseeability, which, in 

turn, introduces a “reasonable man” concept into the analytical undertaking.  

 

(c) Actual Inducement: The promise must induce an action or forbearance by the promisee 

(or, in some situations, a third party).  

(d) Action or Forbearance: The action or forbearance must be material and significant 

(previous formulations required that it be of a definite and substantial character).  

 

(e) Reliance: The promisee must justifiably rely on the promise, which, for some courts, may 

introduce the issue of the reasonableness of the reliance.  

 

 

(f) Detriment: In most instances, the promisee must experience a substantial detriment—an 

economic or financial loss, or a change in economic activities, or a damage to reputation, 

personality or character—as a result of the promisee’s action or forbearance, but in some other 

circumstances a change in position that may not be considered ‘detrimental’.  

 

(g) Injustice: Injustice can be avoided only by enforcing the promise.  

 

The present formulation of the Restatement of Contracts (§ 90) regarding what has come to be 

known as promissory estoppel is entitled “Promise Reasonably Inducing Action or Forbearance”, 

and is as follows: 
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(1) A promise which the promisor should reasonably expect to induce action or forbearance 

on the part of the promisee or a third person and which does induce such action or forbearance 

is binding if injustice can be avoided only by enforcement of the promise. The remedy granted 

for breach may be limited as justice requires.  

 

 

Induced actions are probably more intuitively obvious than induced forbearances. That should 

not distract from the reality that induced forbearances are relatively commonplace in family, 

inheritance, commercial, and financial arrangements. For example, forbearance may be induced 

by a promise not to pay a debt, or to refrain from enforcing or foreclosing on a mortgage, or to 

obtain insurance coverage for an asset, or to purchase a property from the promisee if the 

promisee first buys and holds the property (among an infinity of examples). The promisee may 

not pursue, in a timely manner, remedies on the debt that is to be paid, with a resulting permanent 

loss of the legal right to pursue the remedies even though the promise to pay is not ultimately 

honored. Or the promisee may rely on the non-foreclosure promise in making substantial 

improvements to the mortgaged property. Or the promisee may defer purchasing insurance 

where another has promised to obtain the same and thereafter suffer a catastrophic fire loss on 

an uninsured property. In the case of the unperformed promise to purchase the property from 

the originally buying and holding promisee, that promisee may have made significant 

expenditures for a property that it does not desire to own. 

 

It is instructive to compare the listing of the elements of promissory estoppel, on the one hand, 

and the Restatement of Contracts formulation, on the other hand. The list of elements suggests 

that the courts, in interpreting, implementing and advancing the promissory estoppel doctrine, 

have given more meat to the concepts than are set forth in the Restatement of Contracts 

formulation. That statement applies to virtually every element of the promissory estoppel 

concept. 

 

The first determination is as to whether there has been a promise. If there has been no promise, 

but only a statement of good will, desire, intention, some emotion, or mere prophecy, or some 

other non-promise idea, the inquiry ends and there is no application of the promissory estoppel 
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concept. This paper does not explore the complexities of what constitutes a promise, despite its 

threshold criticality. 

 

With respect to reliance, some courts make inquiry as to whether the reliance was reasonable, not 

solely to whether the promisor had a reasonable expectation of induced action or forbearance. 

Similarly, some courts make inquiry as to the reasonableness, based upon reasonable man 

concepts, of foreseeability of resultant actions and forbearances. The reasonableness 

determinations, of course, are dependent upon the specific facts and circumstances of the 

particular arrangement. Thus, for example, statements made in the context of developing a term 

sheet may be regarded as exploratory or as indicating a need for further development rather than 

as establishing any enforceable obligation, whereas similar statements made at a later stage in the 

pre-closing process may be interpreted as being enforceable promises. See section 4. 

 

The courts have found it necessary to delve the depths of ‘inducement” in applying the 

promissory estoppel principles. Is inducement equivalent to, or merely akin to, the formal 

concept of ‘causation’ in the law of torts? What is the nature and strength of the link between the 

promise and the resulting action or forbearance? The issues are many, and the determinative 

inquiries are factually and circumstantially dependent. Some of those issues relate, for example, 

to the nature of the action or forbearance that is induced. 

 

The first Restatement of Contracts, which was superseded by the Restatement of Contracts, 

included a statement that the action or forbearance had to be “of a definite and substantial 

character”. That statement was removed in the (second) Restatement of Contracts. The removal 

of that language notwithstanding, the courts are likely to explore the nature and extent of the 

action or forbearance that has been induced by the promise and the precise attendant facts and 

circumstances. That has certainly been the practice of the courts to date as inquiries are made as 

to the type of action or forbearance. 

 

It is safe to begin with the statement that if there is no action or forbearance, no liability will be 

imposed. In such a circumstance, there was no reliance. There was no change in the position of 

the promisee. This result should, and does, apply in circumstances where the promise has been 

withdrawn, as well as where the promise has not been withdrawn. 
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Another focus is on the extent and degree of the act or forbearance. Was it ‘material’, ‘substantial’, 

‘significant’, ‘moderate’, ‘minor’, ‘slight’, ‘trivial’, or some other extent or degree? The inquiry is 

here is not on the cause of the action or the forbearance. A related, and influencing, determination 

relates to the amount of the economic harm that has been suffered. The attendant facts are 

circumstances are critical in making that assessment. Notably, however, the action or forbearance 

may not be, and need not be, detrimental in an economic or financial sense. It may be a change in 

position or status that is not economically or financially detrimental. Nor is the impossibility or 

difficulty of restoration of the status quo determinative. For another inquiry pertains to reliance. 

If the determination is made that the action or forbearance was in reliance on the promise, the 

inquiry turns to measurement of the quantum, extent and degree of the action or forbearance. 

 

Examples from the case law indicate that the taking of mere possession of land, or the making of 

temporary improvements on land, as a result of a promise of land use are usually insufficient to 

justify remedial damages. So, also, relatively modest out-of-pocket or otherwise de minimus 

expenditures are generally insufficient to justify remedial damages. That result may vary if, say, 

the temporary improvements were expensive or are assessed based upon an analysis of the cost 

of the improvements as measured against the rental value. The courts, influenced in part by the 

original restatement formulation, have determined that ‘insubstantial’ actions and forbearances 

do not justify remedial damages. And here the matter becomes more complex, both as to amount 

and the type of action or forbearance. The term ‘insubstantial’ itself covers a wide range. And it 

is particularly difficult to apply where the injury suffered pertains to reputation, character or 

personality. For present purposes, suffice it to say that the harm suffered must be serious. 

 

The original summary formulation included both ‘definite’ and ‘substantial’ as requirements. 

Some examples help clarify the judicial inquiry. Substantial improvements on real estate usually 

satisfy these dual requirements. Examples are found in cases where the gratuitous promise is to 

transfer land to the party making the improvements or to forbear from enforcing or foreclosing 

on a mortgage on the land held by the promisee. Here the cost of the improvements affects the 

determination of whether the action was ‘substantial’ and the analysis of definitiveness turns on 

specificity and ascertainability. Notably, an adverse financial effect on the promisee is usually 

adequate. Purchasing plant, equipment or land based upon a promise to procure a mortgage loan 

or a promise that a contribution to the purchase price will be forthcoming are also situations in 
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which promissory estoppel principles will support remedial damages (assuming material 

amounts, specificity and ascertainability). 

 

The “avoidance of injustice” element of promissory estoppel may be interpreted as a final, 

separate, element, or it may be interpreted to be a statement that the “is it just?” inquiry should 

be applied to each of the other determinations in respect of each of the other elements of 

promissory estoppel. There is evidence that the former approach is the more appropriate 

approach. In either case, however, the nature of the inquiry includes resort to ethical principles 

and the making of ethical judgments and determinations. Those judgments and determinations 

are likely to be subjective, and may be based upon custom and community standards of conduct. 

The term “injustice” is not defined in the Restatement of Contracts. 

 

 A first inquiry may be: injustice to whom? The promisee? The promisor? The community? 

A stated or unstated policy of the law or the state? Based upon the record of the drafting and 

adoption proceedings, the Restatement of Contracts seems to have adopted, at least primarily, 

the orientation of injustice to the promisee. It is the promisee who is seeking redress through 

application of the promissory estoppel doctrine. It is the promisee who has suffered the harm. 

And it is the promisee that is deserving of a remedy. Denial of a remedy causes harm to the 

promisee, although it may also cause harm to others. Particularly where the referential is the 

promisee, but in any case, the determination of whether there will be compensable injustice 

depends upon the character of the reliance and the remedies that are available to the aggrieved 

promisee. The position to which the Restatement of Contracts inclines is not the only position, of 

course. Some scholars argue for a broader interpretation that takes cognizance of, for example, 

social considerations, economic considerations, and other public policy considerations. 

Arguments are made that the prevention of injustice conception should be expanded to include 

promotion of justice, including distributive justice and power imbalances as between parties. 

 

If restoration of the status quo is possible, it is unnecessary to specifically enforce the gratuitous 

promise. Recovery of paid amounts or expenditures or a similar award are sufficient and 

adequate. Promissory estoppel concepts are applicable where restoration is impossible. The 

inquiry is then as to the remedies that are appropriate. The courts are not harmonious in their 

treatment of remedies. Thus, the remedies discussion should be taken as setting forth 

generalizations that are subject to variation from one jurisdiction to another and even one court 
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to another. And, here again, remedies determinations are closely tied to the relevant facts and 

circumstances. Further, it is instructive to consider which interests are being protected: 

expectation; reliance; and/or restitution. Should the promise itself be enforced? Or should some 

other remedy be afforded? If some other remedy is to be afforded, which remedy and how should 

it be quantified or otherwise determined? 

 

It is beyond the scope of this paper to examine the myriad issues that arise in connection with 

promissory estoppel analytics. As just one of many possible examples, what rules should apply 

where the promise is revoked? The case law has addressed situations in which the promise is 

withdrawn before the promisee has undertaken any activities in action or forbearance, where the 

promise is withdrawn after the promisee has taken some action or forbearance, and where the 

promise is withdrawn after the action or forbearance is complete. Related considerations pertain 

to the cause of the withdrawal of the promise. For example, was it due to death or legal incapacity, 

to whim, to a desire to retain some or all of the benefits of performance, or for some other reason? 

In some cases, the tests applied are objective, and in others it has been determined necessary or 

appropriate to consider subjective intent. Suffice it to say that this section presents only an 

introduction to the promissory estoppel principles. 

 

2.5 Quantum Meruit 

The quantum meruit doctrine may be available to address various arrangements that involve 

both bilateral and unilateral arrangements. The doctrine is discussed in this section, but is not 

further addressed in this paper. 

 

The unilateral arrangements that are addressed by the quantum meruit doctrines involve the 

performance of services by one party without a promise by the other party to make payment for 

such services (or with an incomplete promise in respect of the terms of payment for such services) 

and, in some circumstances, may thus be a variant of the unilateral promise issue being 

considered in this paper. 

 

Quantum meruit is a doctrine of contract law by which the law infers a promise to pay a 

reasonable amount for work and labor (and sometimes associated materials) furnished even 
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where a legally enforceable agreement or binding contract between the parties is absent, thereby 

preventing unjust enrichment of the beneficiary of the services (or the recipient of the materials) 

or providing an alternative value for partial performance. The Latin translation of the phrase 

quantum meruit is “as much as is deserved”, and relates to the actual value of the services 

performed. The action of quantum meruit may be brought in respect of partial performance of 

services and, with a few limitations, full performance of services. 

 

The doctrine has greatest application in connection with the provisions of services, and its use 

has grown with the growth of service industries. The equitable doctrine of quantum meruit was 

probably developed in the seventeenth century by the Court of Chancery, an English court of 

equity. Early cases involved recoveries by persons in the “trades of common calling”, such as 

innkeepers, tailors, tanners, and blacksmiths. Modern cases involve attorneys’ fees, physicians’ 

fees, construction work, government contracts and, more recently, ‘palimony’ actions. 

Frequently, there are modifications of the applicable principles (especially remedial awards 

principles) for the specific types of services that are provided. 

 

Generally stated, the elements of an enforceable quantum meruit claim include: (a) the rendering 

of valuable services; (b) the rendering of those services to the defendant; (c) acceptance, use and 

enjoyment of those services by the defendant; and (d) awareness by the defendant that the 

plaintiff expected to receive payment for those services. 

 

Quantum meruit was originally applied to express contracts (oral or written), including those 

that were or became illegal, void, broken or unenforceable, and implied in fact contracts (inferred 

from the conduct of the parties). In contemporary practice, quantum meruit is available in certain 

implied in law contracts as well. There is considerable confusion in court rulings regarding the 

basis for determinations as to whether a contract is implied in fact or implied in law, rendering 

analysis of decisions difficult. 

 

Remedial compensation for implied in fact contracts and express contracts is usually (but not 

always) the reasonable value (that is, usually, the fair market value) for the services performed. 

This is an assumption as to the agreement of the parties, and may be modified by the facts and 
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circumstances of the individual transaction. In any case, this is a compensatory, rather than a 

restitutionary, recovery. As such, it protects the injured party’s expectancy or reliance interests. 

 

Implied in law contracts (quasi contracts) may be analyzed somewhat differently. These involve 

restitutionary (rather than expectancy or reliance) interests. The remedial award may be based 

upon the value of the benefit to the recipient, which is measured by economic or financial gain. If 

the contract or arrangement is determined to be an implied in law contract (a quasi-contract), the 

claim and the recovery are restitutionary. The benefit to the recipient (breaching) party may be 

the same as in the implied in fact case: the fair market value of the services performed. Or it may 

be some other amount measured by the economic or financial gain to the recipient party. 

 

Quantum meruit is available in yet another circumstance: as an alternative to a contract remedy. 

Each of the non-breaching and the breaching party may have an action in quantum meruit that 

can be elected as an alternative to a contract damages remedy. 

 

A non-breaching party may seek to recover restitution rather than actual damages. Here the non-

breaching party would seek to recover restitution in the value of the services. That value is usually 

the reasonable value (the fair market value, in most circumstances) of the services performed. The 

quantum meruit recovery may be greater than the contract breach recovery where the receiving 

(breaching) party is forced to disgorge a benefit and the value of that benefit is greater than the 

fair market value of the services. The contract price in such a case serves as a guide to the value 

of the services, but would not impose a limit on the recovery. This availability of the quantum 

meruit election is subject to an important qualification under United States law (a qualification 

that does not exist under English law): that the services have not been “fully performed”. 

 

A breaching party may also have a quantum meruit remedy against the non-breaching party in 

cases of express or implied in fact contracts. Thus, if the non-breaching party has acquired a 

benefit from the performance by the breaching party (such as a partially completed home or 

project), the breaching party may be entitled to recover the value conferred upon non-breaching 

party minus any damages incurred by the non-breaching party as a result of the contractual 

breach. This amount is limited by principles that prohibit the breaching party to recover more 

than the ratable portion of the total contract price where that portion can be determined. In some 
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jurisdictions, there is a further limitation that the quantum meruit alternative is not available if 

the breach was willful. 

 

3 Shari‘ah  

3.1 Introduction 

There is significant debate, and notable disagreement, as to whether a unilateral and voluntary 

promise (wa‘d or wa‘ad; plural wu‘ūd) is legally (as opposed to morally or ethically) enforceable 

under Shari‘ah principles. As many papers have adequately stated, some scholars opine that the 

unilateral promise is morally, but not legally, enforceable, while others are of the opinion that the 

unilateral promise is legally as well as morally enforceable. An intermediate position is that the 

unilateral promise is legally enforceable if certain other elements are present, particularly 

conditions, reliance, and partial or complete performance by the promisee, among others. Ancient 

and contemporary statements, in fatawa, treatises and standards such as those of AAOIFI and 

the Islamic Fiqh Academy, can be found that explicitly support the enforceability of unilateral 

promises in certain circumstances or implicitly accept the enforceability of those promises. 

Contrary positions are also easily located. The majority position seems to be that unilateral 

promises are morally but not legally binding and enforceable, although a shift seems apparent in 

recent years. 

 

The English language literature on unilateral promises under the Shari‘ah focuses primarily on 

examining the Quranic and hadithic bases for the opinions as to why the unilateral promise is or 

is not enforceable. This author’s linguistic infirmities require leaving it to others to determine, as 

a matter of fiqh, whether a promise is enforceable within the conception of the Shari‘ah or hadith, 

whether it is religiously or ethically binding only or also legally enforceable, whether fulfilment 

of the promise is recommended (mustahabb) only or obligatory (wajīb). Similarly, it is for others 

to further elucidate the remedies that may be available if the promise is enforceable and not 

performed in different situations. 

 

Thus, for purposes of discussion, this section proceeds on the assumption that some unilateral 

promises are enforceable if certain elements or factors exist. The English language literature on 

unilateral promises— even the literature that accepts enforceability—is devoid of penetrating 
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analysis of the relevant elements or factors that are to be taken into consideration in making a 

determination as to whether any specific promise is enforceable. 

 

The purpose of this section is to examine a few contemporary Islamic finance structures that 

contain unilateral promises and analyze those structures to determine what elements or factors 

are present that are or might be of relevance for the Shari‘ah analysis regarding whether the 

unilateral promise should be enforced. Thus, this section is intended to generate further research 

and further elucidation of the elements and factors that Islamic finance practitioners and jurists 

should consider in structuring products and transactions incorporating unilateral promises and 

making determinations regarding the enforceability of unilateral promises. This section is a plea 

for elucidation and guidance. 

 

The elements and factors of relevance to the analysis presented in this section are taken from two 

sources. First, the few articles in the English language that make some reference to elements and 

factors pertaining to wa‘d. And second, to the secular law literature that attempts to define and 

apply elements and factors relevant to the enforcement of unilateral promises. That literature 

focuses, in particular, on the doctrine of promissory estoppel (see section 2.4), but other doctrines 

and concepts as well. 

 

A few qualifications and assumptions are made to narrow the inquiry and analysis. This paper 

does not address ‘aqd (plural, ‘uqūd), or a legally enforceable contract based upon some type of 

mutual agreement or bilateral exchange. Thus, there is no discussion of related concepts of offer 

(ījāb), acceptance (qabūl), agreement (‘ahd, plural ‘uhud, in the sense of an agreement that is 

binding upon both parties or binding covenant), and other elements of relevance to ‘aqd 

formation under Shari‘ah principles that have counterparts under secular law. It is here assumed 

that the unilateral promise is embodied in a writing. It is also assumed, unless otherwise expressly 

noted, that the unilateral promise may be one for either action or forbearance. It is further 

assumed that the promisor is not deceitful in making the promise and intends to perform the 

promise and that the promised action or forbearance is permissible under Shari‘ah principles. 

Finally, to isolate the initial enforceability determination, it is assumed that there is no legitimate 

excuse or mitigating circumstance that excuses performance of the unilateral promise. 

  



 املؤمتر اخلامس عشر للهيئات الشرعية للمؤسسات املالية اإلسالمية

 التحرير الفقهي والقانوين لالتفاقية الوثيقة والعقد واإلرادة املنفردة، 
 ومذكرة التفاهم، وااللتزام والوعد واملواعدة والتعهد 
 119 

A few qualifications and assumptions are made to narrow the inquiry and analysis. This paper 

does not address ‘aqd (plural, ‘uqūd), or a legally enforceable contract based upon some type of 

mutual agreement or bilateral exchange. Thus, there is no discussion of related concepts of offer 

(ījāb), acceptance (qabūl), agreement (‘ahd, plural ‘uhud, in the sense of an agreement that is 

binding upon both parties or binding covenant), and other elements of relevance to ‘aqd 

formation under Shari‘ah principles that have counterparts under secular law. It is here assumed 

that the unilateral promise is embodied in a writing. It is also assumed, unless otherwise expressly 

noted, that the unilateral promise may be one for either action or forbearance. It is further 

assumed that the promisor is not deceitful in making the promise and intends to perform the 

promise and that the promised action or forbearance is permissible under Shari‘ah principles. 

Finally, to isolate the initial enforceability determination, it is assumed that there is no legitimate 

excuse or mitigating circumstance that excuses performance of the unilateral promise. 

 

Just as secular law promissory estoppel concepts found their first application in the realm of gifts 

and donations, it seems generally accepted that a unilateral promise (wa‘d) is valid in the realm 

of charitable contracts (taburru‘āt) such as loans, gifts and donations. Beyond that, and in relation 

to promises made in the context of commutative or exchange transactions, there is disagreement. 

This paper has narrowed the discussion to exclude source-level disagreements in order to focus 

on elements and factors of relevance if some enforceability is possible. 

 

Some terse references are found to relevant elements and factors that have inclined scholars to 

determining that a unilateral promise is enforceable. Included among these references are the 

following: 

(i) whether the promisee has or has not acted upon the promise itself;  

(ii) whether the promisee has acted upon or satisfied the specified conditions attached to the 

promise;  

(iii) whether the promise is linked to a cause (‘illah) or reason attached to the promise;  

(iv) whether the promisee has relied upon the promise; and  

(v) whether the promisee has experienced a detriment as a result of non-fulfilment of the 

promise.   
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Comparing these elements with those applicable to the promissory estoppel concept, it is 

apparent that there are substantial similarities, and possibly even identities. There must be a 

promise. The promisee must have relied upon the promise and acted upon the promise. The 

detrimental reliance element is shared. Given the lack of clarity in the literature, it is difficult to 

ascertain the degree of comparability of some of the other elements, but there is an intuitive 

feeling that there are significant similarities. 

 

There seem to be few, if any, English language treatments that go beyond mere references to 

cause, reason, or reliance without any attempt to give full form to those concepts. What are the 

types of causes, reasons, and conditions are relevant? And what are the enabling, distinguishing 

or limiting characteristics of those causes, reasons, and conditions? The literature as to 

detrimental reliance is both sparse and confusing. There seems to be little consideration of 

Shari‘ah principles that prohibit unjust enrichment (akl al-māl bil-bātil) as those principles might 

constitute elements or factors of relevance to the enforcement of unilateral promises. 

 

A review of the English language literature indicates that remedies for breach of a binding 

unilateral promise are specific performance and actual damages. Actual damages are usually 

characterized as the difference between the acquisition cost of an item and the amount received 

in a sale of the item to a third party after a default in performance of the unilateral promise. (It 

should be noted that the actual damages formulation also includes reimbursement for fees, costs 

and expense incurred by the injured party as a result of the default by the breaching promisor, a 

relatively uncontroversial concept.) 

 

This actual-damages formulation relates to a small subset of transactions that involve unilateral 

promises: those involving the purchase and sale or other exchange of an item. Given the state of 

development of contemporary Islamic finance and the nature of the transactions currently 

conducted in Islamic finance, this formulation has been sufficient, for the most part. As the 

industry develops and the array of product offerings expands, the damage formulation will need 

to be further explored. Further research and guidance is necessary as to the circumstances, nature 

and extent of the protection afforded to different interests, such as the expectation interest, the 

reliance interest, the restitution interest, and other social, economic, financial, legal, and 

institutional policy interests. There are some notable differences between secular law remedies 

and those afforded under the Shari‘ah that will need to be clarified. The literature is sparse and 
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of limited usefulness to the practitioner that is evaluating risks or the jurist that is evaluating the 

rendering of justice. Here, again, is a plea for information and guidance. 

 

3.2 Unilateral Promises in Shari‘ah-Compliant Transactions 

The purposes of this section are to explore the nature of elements, factors and principles that are 

relevant to making a determination as to whether to enforce a particular unilateral promise under 

Shari‘ah principles and to generate thinking about whether equivalent elements, factors and 

principles under secular law (such as those appertaining to promissory estoppel) are of assistance 

to that first exploration. It is instructive to consider the primary uses of unilateral promises in 

contemporary Islamic finance transactions with these purposes in mind. The examples include 

the use of unilateral promises in (a) murabaha transactions, (b) ijara transactions, (c) diminishing 

musharaka transactions, and (d) foreign exchange forward transactions. It is important to clearly 

identify the relevant unilateral promises in each type of transaction in order to analyze each 

transaction. The analysis of each transaction set forth in this section quite intentionally 

concentrates on concepts rather than frameworks that refer explicitly to Shari‘ah requisites or 

secular law requisites. 

 

3.2.1 Murabaha Transactions  

One of the most frequently encountered transactions in Islamic finance is the murabaha 

transaction for the sale and purchase of some asset. For discussion purposes, assume a murabaha 

transaction in which: 

(i) The customer identifies an asset that the customer desires to acquire and is satisfied with 

the specifications and condition of that asset;  

(ii) The customer requests that a bank purchase that asset meeting those certain specifications 

at a specified price;  

(iii) The customer makes a unilateral promise to purchase that asset from the bank if the bank 

in fact purchases the asset meeting those specifications at the specified price and specifies as part 

of that unilateral promise the deferred purchase price that the customer will pay to the bank for 

the purchase of that asset by the customer from the bank;  
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(iv) The bank does purchase that asset meeting those specifications at the specified price and 

offers to sell that asset to the customer at that specified deferred purchase price in accordance 

with the customer’s unilateral promise requirements.  

 

The following is a consideration of the different possible elements of Shari‘ah principles and of 

the promissory estoppel doctrine to the foregoing factual statements and the relevant promise. 

Promise: The customer has made a promise that is not a statement of good will, emotion, or 

prophecy, or of a similar nature.  

Expectation of Inducement: The customer knows or should reasonably know that the promise 

will induce action by the bank, specifically the purchase of the asset and the subsequent offer to 

sell the asset to the customer.  

Conditions: That promise contains two conditions: first, that the bank purchase the specified asset 

at the defined price; and, second, that the bank offers to sell the specified asset to the customer on 

a deferred payment basis at a second defined price (the cost-plus price) as set forth in the 

customer’s promise.  

Actual Inducement: The customer’s promise has in fact induced action by the bank.  

 

Reliance: The bank has relied upon the customer’s promise and expended money to purchase the 

specified asset.  

 

Detriment: The purchase of the asset by the bank and the related expenditures by the bank 

constitute a financial detriment, a change in economic circumstance (for example, due to the 

increased ownership risks associated with the purchase of the asset), and a change in the 

economic and financial position of the bank.  

 

Significance: The action of the bank is material, significant, definite and substantial.  
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Condition: The bank has satisfied the conditions imposed by the customer with respect to both 

the specifications and the original asset price.  

Condition: The bank as satisfied the second condition in offering to sell the defined asset to the 

customer at the second defined price on the specified deferred purchase basis.  

 

Injustice: It would be unjust to fail to enforce the promise of the customer as the bank would be 

subjected to ownership of an asset that it does not desire to own or hold.  

Enforcement of the unilateral promise by the customer seems to be justified under the promissory 

estoppel doctrine as all requisites of that doctrine are satisfied. Enforcement also seems justified 

under the principles and requisites established by those Shari‘ah scholars that allow enforcement 

of unilateral promises. 

 

3.2.2 Ijara Transactions  

Ijara transactions are commonplace for both use of assets and financings of asset acquisitions. The 

ijara is the most commonly encountered structure for sophisticated Islamic finance transactions 

and, historically, in connection with international sukuk issuances. For discussion purposes, 

assume an ijara transaction in which: 

 

(a) A customer identifies a property in which it desires to make an investment and is satisfied 

with the specifications and condition of that property;  

(b) The customer requests a financial institution to purchase that property at a specified price 

and to lease the property to the customer at a specified rental amount;  

(c) The customer makes a unilateral promise to lease that property from the financial 

institution if the financial institution in fact purchases that property meeting those specifications 

at the specified price and, in that promise, specifies the rental amount that the customer will pay 

to the financial institution for the lease of that property by the customer from the bank and 

imposes a condition that the customer be entitled to acquire the ownership of the property as 

described below;  
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(d) The financial institution does purchase that property meeting those specifications at the 

specified price and offers to lease that property to the customer at that specified rental amount.  

(e) The lease is consummated and the customer leases that property from the financial 

institution.  

(f) In connection with, and as a condition to, the lease of the property, the customer makes a 

unilateral promise to purchase the property from the financial institution if the customer commits 

an event of default under the lease and if the financial institution then offers to sell the property 

to the customer at a specified price.  

(g) In connection with, and as a condition to, the lease of the property, the financial institution 

makes a unilateral promise to sell the property to the customer during the term of the lease if the 

customer elects to purchase the property and offers to purchase the property at a specified price.  

(h) In connection with, and as a condition to, the lease of the property, the financial institution 

makes a unilateral promise to sell the property to the customer at the end of the lease term if the 

customer elects to purchase the property and offers to purchase the property at a specified 

nominal amount.  

 

The promises described in clauses (g) and (h) are similar, except as to whether the offer relates to 

a specified time during the lease term or at the end of the lease term and except as to the price, 

the price in (g) being a significant agreed price and the price in (h) being a nominal amount. 

Before analyzing each unilateral promise, it should be observed that a table could be created that 

specifies each date during the lease term and the amount of the specified purchase price as of that 

date. The specified purchase price may, and probably will, vary from one date to another 

depending upon the occurrence of other events, most notably the amount of all previous 

payments under the lease in respect of the portion of rent that does not constitute the “profit 

amount”. The table would be massive, certainly. Alternatively, the same result can be achieved 

by using a formula, which is obviously significantly more efficient. In either case, however, 

specification of a definitive purchase price for each date during the lease term is possible. This 

observation is made to address the issue of the certainty of the purchase price and bring to the 

fore a focus on the elements of unilateral promise enforcement. 
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The first unilateral promise is that of the customer that is described in clause (f) relating to 

purchase of the property upon the occurrence of an event of default and a subsequent election 

and offer of the property by the financial institution. 

 

Promise: Here, the customer has made a promise that is not a statement of good will, emotion, or 

prophecy, or of a similar nature.  

 

Expectation of Inducement: The customer knows or should reasonably know that the promise 

will induce action by the financial institution, specifically the purchase of the property by the 

financial institution, the leasing of the property to the customer, the acceptance of risks of 

property ownership under Shari‘ah principles, and the subsequent offer to sell the property to 

the customer.  

 

Condition: The customer’s promise contains three conditions: first, that the financial institution 

purchase a defined property at a defined price (which is a condition from the vantage of the 

overall transaction); second, that the financial institution lease the property to the customer; and, 

third, that the financial institution offers to sell the defined property to the customer at a specified 

price.  

 

Actual Inducement: The promise has in fact induced action by the financial institution, as to the 

purchase of the property, the acceptance of property ownership risks, and as to the leasing of the 

property.  

 

Reliance: The financial institution has relied upon the customer’s promise, has expended money 

to purchase the property, has changed its risk position, and has leased the property to the 

customer.  

 

Detriment: The purchase of the property by the financial institution and the related expenditures 

by the financial institution, the acceptance of property ownership risks by the financial institution, 
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the acceptance of leasing risks, and the leasing of the property to the customer, constitute a 

financial detriment, a change in economic circumstance, and a change in the economic and 

financial position of the financial institution.  

 

The action of the financial institution is material, significant, definite and substantial.  

 

The stipulated condition to the purchase obligation of the customer (an event of default) has 

occurred.  

 

Significance: The financial institution has satisfied the second condition in offering to sell the 

defined property to the customer at the defined price.  

 

Injustice: It would be unjust to fail to enforce the promise of the customer as the financial 

institution would be subjected to ownership of a property which it does not desire to own or hold 

absent a continuing rental relationship with the customer that ends with the customer purchasing 

the property.  

 

Here also enforcement of the unilateral promise by the financial institution seems to be justified 

under the promissory estoppel doctrine because all requisites of that doctrine are satisfied. 

Enforcement also seems justified under the principles and requisites established by those Shari‘ah 

scholars that allow enforcement of unilateral promises. 

 

The two unilateral promises of the financial institution are those described in clause (g) and (h). 

They are essentially identical, except as to the date of exercise and the purchase price. 

Promise: Here, the financial institution has made a promise that is not a statement of good will, 

emotion, or prophecy, or of a similar nature.  
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Expectation of Inducement: The financial institution knows or should reasonably know that the 

promise will induce action by the customer, specifically the leasing of the property by the 

customer and the subsequent purchase of the property by the customer if the customer so elects.  

Condition: The financial institution’s promise contains three conditions: first, the customer leases 

the property from the financial institution in accordance with the specified terms; second, the 

relevant date occurs; and third, the customer elects to purchase the property at the specified price.  

 

Actual Inducement: The promise has in fact induced action by the customer, to lease the property.  

Reliance: The customer has relied upon the financial institution’s promise and has leased the 

property from the financial expectation on the basis of the right of the customer to purchase the 

property.  

 

Detriment: The leasing of the property from the financial institution constitutes a financial 

detriment, a change in economic circumstance (for example, the risks associated with leasing as 

opposed to ownership of the property, and a change in the economic and financial position of the 

customer.  

 

Significance: The action of the customer is material, significant, definite and substantial. 

Condition: The stipulated condition (date during or at the end of the term) has occurred.  

Condition: The date set forth in the condition has occurred and the customer has satisfied the 

third condition in offering to purchase the property from the financial institution at the defined 

price.  

Injustice: It would be unjust to fail to enforce the promise of the financial institution as the 

customer would be deprived of ownership of the property and the ability to use the property for 

its remaining useful life and realize any potential profits from sale or use of the property if the 

promise is not enforced.  

 

Here also enforcement of the unilateral promise by the financial institution seems to be justified 

under the promissory estoppel doctrine because all requisites of that doctrine are satisfied. 



 املؤمتر اخلامس عشر للهيئات الشرعية للمؤسسات املالية اإلسالمية

 التحرير الفقهي والقانوين لالتفاقية الوثيقة والعقد واإلرادة املنفردة، 
 ومذكرة التفاهم، وااللتزام والوعد واملواعدة والتعهد 
 128 

Enforcement also seems justified under the principles and requisites established by those Shari‘ah 

scholars that allow enforcement of unilateral promises. 

 

3.2.3 Diminishing Musharaka Transactions  

A third use of unilateral promises in Islamic banking and finance is in diminishing musharaka 

transactions. For discussion purposes, assume a diminishing musharaka transaction in which: 

(a) A customer identifies an asset in which it desires to make an investment, by way of 

purchase of the asset or construction of the asset, and is satisfied with the specifications and 

condition of that property;  

(b) The customer requests a financial institution to participate in the ownership and financing 

of the acquisition or construction of that asset in a partnership arrangement, with the price of the 

asset being specified and requests that the customer be entitled to use the asset for a specified 

period and obtain ultimate ownership of the asset by purchasing the interests of the financial 

institution in partnership at a specified price and on a specified schedule;  

(c) Each of the customer and the financial institution make specified and agreed contributions 

to the capital of the partnership;  

 

(d) The customer agrees to purchase the interests of the financial institution in the partnership 

at the specified price and on the specified schedule;  

(e) The financial institution agrees to sell its interests in the partnership to the customer at 

that specified price and on the specified schedule;  

(f) The partnership does acquire (or cause the construction of) the asset conforming to the 

specifications at the specified price; and  

(g) The financial institution and the customer enter into and consummate an ijara of the 

financial institution’s interest in the asset that entitles the customer to use the asset, upon the 

specified terms and at the specified rental amounts.  
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This musharaka arrangement can be analyzed in a number of different ways, depending upon 

the exact structure of the various promises described and of the precise documentation that 

implements those promises. Some of the arrangements are consummated contracts. Some of the 

arrangements can be analyzed as mutual agreements with respect to an asset sale and purchase 

at a specified amount and on a specified date in the future. Some of the arrangements can be 

analyzed as unilateral promises. And the unilateral promises can be analyzed independently or 

as mutual promises (muwā‘adah) or as two independent promises (wa‘dān). 

 

If the two promises described above (clauses (d) and (e)) are considered to be unilateral promises, 

and applying the elemental analytical framework that was used with respect to the murabaha 

and the ijara, it seems that enforceability will be allowed under each of the two approaches, that 

focusing on Shari‘ah requisites and that focusing on promissory estoppel requisites. The primary 

foci of the analysis likely will be on the elements of inducement and detrimental reliance. These 

two promises do not contain conditions, which was the intention in drafting them as they are 

drafted. That formulation of those two promises is intended to force a focus on the “cause” and 

“reason” aspects of some of the descriptions of Shari‘ah 

 

requisites. Is there an adequate “cause” or an adequate “reason” associated with those two 

promises in this musharaka arrangement? That is difficult to answer without greater elucidation 

of those concepts in the context of unilateral promises. Again, the plea here is for information and 

guidance. 

 

4 Pre-Closing Transactional Documents Considered  

4.1 Introduction 

In commercial and financial practice, concluding definitive contracts is a sequential and 

incremental process that involves a great deal of negotiation and an iterative process of 

progressively refined agreements and documents. The law recognizes the multitude of concepts 

that are attendant upon the progression of steps and stages that lead to definitive contracts in 

these transactions. Risking a generalization, the law affords the parties a freedom to negotiate 

without the risk of contractual liability, and often without the risk of pre-contractual liability. It 

does impose some constraints (such as the duty to bargain in good faith and the duty of fair 
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dealing) that may increase in stricture and liability risk as the process evolves. But the bias or 

inclination is toward limitation of liability and freedom of negotiation. 

 

The risk exposure of a party during this pre-closing process is that party’s own investment in the 

negotiation process in terms of time, effort, and expense, unless some other intent is discerned 

and rises to the level of a different commitment. The party bears the risk that the other party may 

cease involvement in the process. 

 

That said, there is something of a trend toward judicial imposition of pre-closing (even pre-

contractual) liability. The primary grounds for imposing liability in these circumstances are based 

upon unjust enrichment, misrepresentation, and specific promises. Some other grounds have 

been suggested, but are not widely adopted. The imposition of pre-closing and pre-contractual 

liability raises difficult remedies issues. However important and intriguing, these grounds and 

the related remedies concepts are not discussed in this paper. 

 

The pre-closing-to-closing progression has been characterized as consisting of two categories of 

agreements: negotiations; and a definitive contract. Those are the polar ends of the spectrum, 

despite being referenced as distinct categories. Negotiations may be divided into three categories. 

First, “preliminary negotiations”. Second, agreement on material terms. Third, a preliminary 

agreement that embodies some material terms (which may be principles or a combination of 

principles and certain more precise agreements) and leaves other terms to be developed and 

agreed. Those other terms may not be memorialized in a writing. For the moment, assume that 

substantive terms of the contract, and each of the three negotiations, are memorialized in a 

writing (except as noted above). 

 

Documents executed in these stages may or may not be intended as embodying enforceable 

promises. The final result will be a contract which is legally enforceable (by definition) and the 

parties will be entitled to seek appropriate remedies for breach of the contract. 

 

Preliminary negotiations do not constitute a contract, and will not be legally enforceable. 

Remedies will not be available if the transaction that was discussed does not proceed. Each stage 
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in the pre-closing process may include both unenforceable documents and enforceable contracts, 

in various combinations. 

 

The foregoing description sets forth categories and other divisions of the pre-closing process. The 

documents are not structured in accordance with the aforementioned categories, and many are 

hybrids that are not so categorizable in any case. Nor is that how the process operates. It is a 

continuous process, a progression along a continuum. The niceties of offer and acceptance are not 

observed, and are often not apparent, even in retrospect. 

 

Agreements often emerge through a lengthy and piecemeal exchange of correspondence (often 

in the form of terse electronic mails or even more terse and disjointed text messages). In other 

stages, agreements emerge from mark-ups of drafts—often many drafts—of documents. 

 

Negotiations begin with business principals, but essentially all details are often agreed by lawyers 

in the drafting process. In some transactions the business principals carefully review the many 

drafts of the documents. In many transactions the business principals rely on summaries 

provided by the lawyers. And in many transactions, especially where the lawyers are well-known 

to the business principals, agreements are made known to the business principals only when 

expressly brought to the attention of the business principals by the lawyers. Modifications made 

by the lawyers in the drafting process may not constitute offers in any sense because the lawyers 

are not authorized to make offers or because of indefiniteness or because of lack of intent or for 

some other reason. Nonetheless, documents that emerge from this process are frequently signed 

with the intention that they are binding and legally enforceable. Assent is given by virtue of 

execution at closing. The classical model of offer and acceptance seem to have had little 

application in the process. 

 

The Restatement of Contracts (§§ 26 and 27) gives voice to some of the concepts that are 

recognized in the pre-closing stages. Determinations as to whether a matter is a preliminary 

negotiation or another event or circumstance that does not constitute an enforceable contract or 

enforceable promise are addressed under various doctrines, but especially through the concept 

of ‘offer’. As formulated by the Restatement of Contracts: 
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(1) A manifestation of willingness to enter into a bargain is not an offer if the person to whom 

it is addressed knows or has reason to know that the person making it does not intend to conclude 

a bargain until he has made a further manifestation of asset.  

 

(2) Manifestations of assent that are in themselves sufficient to conclude a contract will not 

be prevented from so operating by the fact that the parties also manifest an intention to prepare 

and adopt a written memorial thereof; but the circumstances may show that the agreements are 

preliminary negotiations.  

 

It is possible to form a contract (meaning that the promises contained therein are enforceable) that 

includes terms obligating the parties to execute subsequently a final writing containing certain 

provisions. However, if either party knows or has reason to know that the other party regards 

the agreement as incomplete and intends that no obligation is to exist until other terms are 

assented to or until the whole has been reduced to writing, then the negotiations and agreements 

do not constitute a contract. And a subsequent writing may render a previous contract modified. 

 

The “reason to know” language is indicative of the inquiry that is made in determining whether 

the manifestations, be they oral or written, constitute preliminary negotiations or an enforceable 

contract. The inquiry is inclusive of all the facts and circumstances and the entirety of the context 

of the discussions or progression in which the manifestation is made. These may include, among 

many other factors: 

(a) the course of conduct of the parties;  

(b) the nature of the transactions;  

(c) custom and practice in the industry and/or negotiations of this type;  

(d) the level of experience of the parties;  

(e) the nature of previous communications as between the parties;  

(f) the peculiarities of the line of business, type of industry, or type of transaction;  
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(g) the extent to which express agreement has been reached on all terms to be included in the 

document;  

(h) the degree of detail of the agreements;  

(i) the amounts involved in the transaction;  

(j) whether full expression of the agreements requires or inclines to a writing;  

(k) whether it is a common contract or an unusual contract;  

(l) whether the agreements are and/or the transaction is simple or complex;  

(m) whether standard forms are customarily used in rendering the agreements to contract for 

similar transactions or arrangements; and  

(n) whether one or both parties takes action or makes forbearance in preparation for 

performance during negotiations.  

 

Other legal doctrines may also be applicable during the course of the pre-closing process as well. 

One such doctrine is that of ‘fair dealing’ in jurisdictions that have such a doctrine. Fair dealing 

principles may be applicable to unexecuted documents and both unenforceable executed 

documents and enforceable documents that constitute agreements to negotiate or agreements to 

agree as to other matters or the details of a specific matter. 

 

It will be observed in the next section of this paper that many of the documents in the Case Study 

raise a raft of potential issues relating to unenforceable agreements, agreements to negotiate, 

agreements to agree, agreements to engage in a transaction, agreements with open terms, 

partially performed agreements, and related matters. Before moving to the case study, a few 

general comments are made regarding these documents is made, and further discussion is left to 

the future. 

 

Benefits are received by one or both of the parties (assuming two parties) during the pre-closing 

period. Those benefits most frequently involve ideas disclosed (including intellectual property) 

and services rendered. Unjust enrichment, misappropriation, and restitution (including quantum 

meruit) concepts may come into play in respect of these benefits. Some courts have reached into 
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doctrines of breach of confidential relations to find remedies in these circumstances, but these 

efforts are often a bit strained given the absence of pre-existing confidential relations and 

difficulties in characterizing information as “confidential” during an arm’s-length negotiation 

process. Confidentiality undertakings may address some of the relevant matters. Breach of 

contract may address some of those matters, although many benefits will not be the subject of 

any contract during the pre-closing period, not even an implied in fact contract. But 

confidentiality undertakings and breach of contract are unlikely to address all relevant matters. 

  

Misrepresentation is a possible, but difficult to apply, tort concept that may come into play during 

the pre-closing phase. Certainly a party may not with impunity fraudulently misrepresent its 

intention to reach an agreement. State of mind and intent are factual matters. There are a hand-

full of cases that are based upon misrepresentation, or illustrate how the misrepresentation 

concepts may be appropriate. But they are rare and difficult of proof. 

 

Specific promises and promissory estoppel concepts have been used to enforce promises and/or 

impose liability in the pre-closing period. In one of the more famous cases in this line, reliance 

liability was imposed on a pre-closing promise that did not constitute an offer in any classical 

sense. In another case in this lineage, liability was imposed and reliance damages were awarded 

based upon an implied promise. This case involved a fraudulent inducement for a bid and it has 

been argued that the holding might be generalized to assurances that a party will not act on the 

basis of ulterior motives in a negotiation. Subsequent cases in this particular lineage have 

required that arbitrary and capricious behavior, rather than fraudulent inducement, be proved. 

 

Some United States authorities, principally scholars, have argued in favor of a principle of good 

faith and fair dealing in negotiations. In deference to the wide latitude to be afforded in the 

negotiation process, the courts have not been warmly receptive. The Restatement of Contracts (as 

well as the Uniform Commercial Code) support the courts, at least by negative implication, in 

failing to extent these principles into the negotiation process. European courts, on the other hand, 

have been more willing to impose pre-closing liability on the basis of a general obligation of fair 

dealing, sometimes based upon contract theories and sometimes based upon tort (délit) theories. 
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Where the document evidences an agreement to agree, an incomplete agreement or an agreement 

with open terms, and the general principles that frame the future agreement have been set forth 

in a document (particularly a document that might be considered enforceable with respect to 

related promises), the situation may be somewhat different and, in the case of incomplete 

agreements and agreements with open terms, will be different. There are here much firmer 

grounds for imposing a good faith bargaining or fair dealing requirement, and for imposing 

appropriate remedies for a failure to negotiate. The parties have moved further along the 

progression toward ultimate agreement and the reliance arguments take on significantly greater 

weight. The experienced detriments increase. An analysis will be undertaken as to whether the 

essential terms of the contract or agreement have been provided, and whether a remedy is 

appropriate with respect to those promises that are enforceable. In any case, here the courts may 

have a greater inclination to supply missing contractual terms through resort to concepts of 

implication, usage, course of dealing, and reasonableness. Resort may be had to the facts and 

circumstances of the particular transaction, or those of past transactions, or resort may be had to 

industry practices. This inclination is supported, in some areas, such as leasing, by the existence 

of statutory regimes that may supply points of reference if not precise terms. 

 

In the case of agreements with open terms, there will be a general obligation of fair dealing, 

whether the agreement is preliminary or ultimate. A duty will be imposed to act in good faith 

and in a reasonable manner. A breach of this duty will subject the breaching party to a claim for 

reliance damages. And the breach of the fair dealing duty, if material, will justify the other party 

in refusing to perform under the agreement and claim for damages for total breach of the 

agreement itself. 

 

A critical determination in determining whether the document is an agreement with open terms 

will be the intent of the parties. As a simplified generalization, if the parties intended the open 

terms to be a condition to the agreements set forth (that is, they intend not to be bound unless the 

open terms are subsequently fixed or agreed), the document will be unenforceable, and if they 

intend to be bound, it will be enforceable. The intention to be bound will be supplemented by the 

court supplying the requisite terms. Issues of definiteness arise in this analysis, among others. 

Resort will be had to the facts, circumstances and context. 

 

4.2 Case Study: Power Project Transaction 
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This section of this paper considers a few of the different types of documents and agreements 

(including, but not limited to, contracts) that might be concluded during and through the 

negotiation process and into the contract formation process. To provide a referential, an example 

of a transaction is helpful. This is presented as a case study (the “Case Study”). It has been chosen 

from an infinite array of possible transactions. Other examples might include, among others, sales 

and purchases of companies or assets, transfers of land, licensing of intellectual property or 

technologies, or sales of products. 

 

The description of the Case Study arrangements is intentionally quite detailed. That is to reflect 

the realities of international project and infrastructure financing transactions. It is a summary of 

an actual transaction.4 As noted in the description, the transaction included executed contracts, 

term sheets, letters of intent, memoranda of understanding, and other documents. 

 

The Case Study involves the design, engineering, construction, financing, operation and 

maintenance of a power project (the “Project”) in an eastern European country (the “Host 

Country”). The Case Study 

 

 

4 The Case Study descriptions, including of documents, structures and events, should not 

be considered as complete,    

accurate or precise descriptions, including for any arbitration or dispute resolution proceeding 

that may relate to the transaction. It is presented for illustration only and is subject to more 

definitive descriptions. 

 

is used to examine, particularly with respect to enforceability, the different types of pre-closing 

documents that are commonplace in complex commercial and financial transactions. 

The Host Country government (the “Host Country Government”) desired to enhance foreign 

investment in its economy. After country-to-country negotiations, in 1996 the Host Country 

Government and the government (the “Foreign Government”) of a southeast Asian country (the 

“Foreign Country”) executed a bilateral investment treaty (the “BIT” or “Bilateral Investment 
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Treaty”). The BIT did not address any specific transaction, or even any industrial segment. It 

addressed some fundamental principles that would be applicable to investments in the Host 

Country by the Foreign Government and/or private sector entities formed in the Foreign Country 

(and vice versa). 

 

Some years after signing the BIT the Host Country Government determined that it needed 

additional electrical capacity and power for industrial, commercial and residential development 

of the Host Country. It first discussed these needs with the energy company of the Host Country 

(the “Host Country Energy Company”), which was a wholly-owned subsidiary of the Host 

Country Government. Thereafter, a determination was made to build the Project in the Host 

Country. 

 

Sometime thereafter, the Host Country Government and the Foreign Government commenced 

discussions about the specific Project. These discussions led to the 2008 execution of a document 

between the Host Country Government and the Foreign Government: the Investment Preferences 

Agreement (the “IPA” or “Investment Preferences Agreement”). The IPA addressed tax 

allocations, funds repatriations, uses of local labor, the application of modern technologies, 

certain informational reporting requirements pertaining to progress on implementation of the 

Project, the involvement in the Project of private sector entities from the Foreign Country, and 

other matters pertaining to the specific Project. It also included rather precise figures as to (only) 

the total costs of construction of the different phases of the Project. 

 

Discussions between the two countries continued in order to further refine some of the concepts 

applicable to the individual Project. An effort was made to identify entities in each of the countries 

that could take responsibility for the development and implementation of the Project. The Host 

Country Energy Company was identified by the Host Country. Two Foreign Country entities 

were identified. One was the government-owned electricity company of the Foreign Country (the 

“Foreign Electricity Company”). The Foreign Electricity Company had experience in operating 

and maintaining power projects in different countries around the globe. Its involvement in 

foreign power projects had taken many different forms, ranging from one hundred percent 

ownership of those projects, to more limited equity participation in those projects, to contractual 

fee-based operation and maintenance without any equity participation in those projects. The 

second was a large private sector conglomerate of the Foreign Country (the “Foreign Sponsor”). 
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The Foreign Sponsor had experience throughout the world in developing and implementing 

similar power projects. And the Foreign Sponsor owned a large engineering and construction 

company (the “Foreign Construction Company”) that had designed, engineered and constructed 

similar power projects. 

 

It was determined that the Host Country Energy Company and the Foreign Sponsor would each 

be sponsors for and the initial capital investors in (the “Sponsors”) a special purpose project 

company (the “Project Company”) that would design, engineer, construct, finance, own and 

operate the Project. It was also determined that coordination and monitoring of the development 

and implementation of the Project would be overseen by identified ministries of each country. In 

addition, agreements were reached with respect to a small group of specific topics: the need for 

a single off-taker for electrical capacity and energy, a BOOT ownership and operation structure, 

limited recourse project financing, new taxes, environmental compliance, and certain types of 

permits and licenses. The two governments then executed the Intergovernmental Agreement (the 

“IGA” or “Intergovernmental Agreement”) in 2011 to embody these agreements. No governing 

law provision was included in the IGA, but it did provide for binding arbitral dispute resolution. 

The IGA also provided that “in the case of obstacles to any of the parties in respect of their 

obligations under this IGA, the parties shall be governed by the provisions of the BIT”. Like the 

BIT and the IPA, the IGA was not made subject to any definitive documentation. 

 

At this juncture, another set of discussions ensued. These involved the Host Country Energy 

Company, the Foreign Sponsor and the Foreign Electricity Company. These three parties agreed 

on the outlines of investment in the Project, the roles and responsibilities of each of the entities 

involved in the Project, some possible structures for, and principles to guide, the structuring of 

the Project, the broad parameters for financing the Project, some rules pertaining to the 

responsibilities of the parties for expenses incurred in developing and implementing the Project, 

and certain other matters. 

 

Some examples of the agreed concepts are the following. It was determined that the roles of the 

Host Country Energy Company and the Foreign Sponsor, as Sponsors, would be formalized and 

that each would make specified cash investments in the Project Company. Formation of Project 

Company was agreed. The respective voting rights of each of the Sponsors were agreed as to 

general categories of matters. It was agreed that there would be specific future transfers of Project 
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Company shares from the Foreign Sponsor to the Foreign Electric Company. The roles and 

responsibilities of each of the Sponsors were specified, in general terms. Thus, for example: (a) 

the Foreign Sponsor had a best efforts responsibility to arrange the financing for the Project; (b) 

the general structure of the transaction was stated to be a limited recourse project financing 

utilizing a BOOT structure; and (c) the Foreign Electric Company was identified as the party 

responsible for operations and maintenance (“O&M”) matters, with the O&M matters to be 

addressed in a future O&M agreement. 

 

The matters discussed in the next preceding paragraph were addressed, sequentially, in a series 

of documents: a term sheet; a letter of intent; and a contract. The first document was a term sheet 

that was expressly stated to be subject to definitive documentation (the “Framework Term 

Sheet”). It was executed in 2012. The Framework Term Sheet was approximately six pages in 

length, in standard two-column form, and contained abbreviated summaries of a limited number 

of commercial agreements. It did not state that it was non-binding, nor did it state that it was 

binding. It did not contain a governing law provision or a dispute resolution provision.  

 

Some months after the agreement on the Framework Term Sheet, a letter of intent (the 

“Framework Letter of Intent”) was signed by the parties, in 2013. The Framework Letter of Intent 

was in the form of a letter from the Foreign Sponsor to the Host Country Sponsor and was 

approximately 18 pages in length. It contained general principles regarding the responsibilities 

of the parties, with somewhat more detail regarding a limited number of matters that had been 

addressed in the Framework Term Sheet, such as capital contributions and corporate governance 

structures. The Framework Letter of Intent indicated that it was subject to definitive 

documentation. It did not contain a governing law provision or a dispute resolution provision. It 

did not state that it was non-binding, nor did it state that it was binding. 

 

In early 2014, the parties executed a framework agreement (the “Framework Agreement”) that 

was stated to be governed by English law. The level of detail in each of the Framework Term 

Sheet, the Framework Letter of Intent and the Framework Agreement increased with each of 

those respective documents. The Framework Agreement was 24 pages in length and structured 

as a contract. The Framework Agreement outlined the participation of each of the parties, stated 

that the Project could be structured as a BOOT transaction and that it would be financed by way 

of a limited recourse project financing, outlined some of the primary documents to be executed 
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in connection with the transaction, especially the “power purchase agreement or capacity 

purchase agreement”, and allocated responsibilities (separately and jointly) for various aspects 

of the project, such as: 

(a) permitting and licensing;  

(b) feasibility studies;  

(c) acceptable technologies;  

(d) the obtaining and nature of the financing for the Project;  

(e) the obtaining of the power purchase agreement or capacity purchase agreement;  

(f) the general nature of further support for off-take and fuel supply, if further support 

should be determined to be necessary;  

(g) local content incorporation and local labor usage and preferences for content and labor;  

(h) formation of the Project Company and the share ownership in and voting percentages 

with respect to the Project Company shares, and transfers of shares;  

(i) acquisition of Site interests (“ownership and/or leasing”);  

(j) certain “target” milestones “envisaged” by the parties for various document signings and 

financial closing;  

  

 

 

 

(k) the management structure for the Project Company and certain matters within the 

respective voting ambits of each of the shareholders, the board of directors and the 

management committee; and  

(l) payment of expenses (each party to bear its own share).  

 

The Framework Agreement also contained relatively specific termination rights for each of the 

parties, 

 

governing law provisions, confidentiality provisions, and dispute resolution provisions. 
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Much of the Framework Agreement still consisted of statements of general principles. For 

example, “the Foreign Sponsor shall use its best efforts to secure limited recourse project 

financing for a BOOT structure for the Project” and the authorized technologies were “modern 

technologies” and “the latest commercially proven technologies”. Some other provisions of the 

Framework Agreement were more specific and detailed, especially as compared with the 

predecessor term sheet and letter of intent. For example, the designations of the appointment 

authority of each Sponsor with respect to members of the Board of Directors and the Management 

Committee of the Project Company, and some descriptions of the areas of substantive 

competency of the Management Committee, with certain types of matters being assigned to the 

Board of Directors and others to the Management Committee. Similarly, the allocations of areas 

of responsibility for each party were more specific than in the Framework Letter of Intent, 

although the nature of the responsibilities within each area were a combination of general 

principles and specific understandings. Certain matters were undetermined at the time of 

entering into the Framework Agreement. For example, it was not yet determined whether the 

critical off-take arrangements would be structured as a purchase of power, a purchase of capacity, 

or an arrangement to convert fuel to energy. 

 

Shortly after the execution of the Framework Agreement, in 2014, the Sponsors executed a 

shareholders agreement for the Project Company (the “Shareholders Agreement”), formed the 

Project Company under the Host Country law, and issued the Project Company shares of stock. 

The Shareholders Agreement repeated some of the broad topical allocations that were set forth 

in the Framework Agreement, With respect to some matters, it set forth the governance principles 

and rights and responsibilities of the Sponsors, in each case in significantly greater detail that had 

been provided in the Framework Agreement. The Shareholders Agreement did not explicitly 

supersede the Framework Agreement with respect to any matter, despite addressing many 

matters that were also addressed in the Framework Agreement. 

 

Concurrently with the execution of the Shareholders Agreement, the Project Company and the 

Foreign Shareholder also executed an option agreement (the “Option Agreement”). The Option 

Agreement gave the Foreign Sponsor the right to require the Host Country Sponsor to purchase 

all of the shares in the Project Company held by the Foreign Sponsor at the time of the exercise of 

the right. The right to exercise the option and require the share purchase was conditioned upon 

the occurrence or non-occurrence of certain specified events prior to a specific date (the “Put 
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Option”). The Option Agreement stated that it was governed by English law and included 

sophisticated dispute resolution provisions. 

 

In 2014 the Project Company also: 

(i) negotiated and executed a capacity purchase agreement (the “Capacity Purchase 

Agreement”) with an electricity transmission and distribution company in the Host Country (the 

“Capacity Purchaser”), with the Capacity Purchase Agreement being governed by the law of the 

Host Country and containing dispute resolution provisions;  

(ii) negotiated and executed the engineering, procurement and construction contract with the 

Foreign Construction Company (the “EPC Contract”) with the Foreign Construction Company, 

with the EPC Contract being governed by English law and containing dispute 

resolution provisions; 

(iii) obtained various licenses and permits, and the tariff authorization, for the operation of 

the Project and the pricing of electrical capacity and energy of and from the Project;  

(iv) acquired a range of different land rights with respect to the site on which the Project was 

to be constructed (the “Site”), with all such rights being governed by the law of the Host Country;  

(v) conducted negotiations with the fuel supplier to the Project (the “Fuel Supplier”), which 

was an entity controlled by the Host Country Government;  

(vi) conducted negotiations with a fuel transporter for the transportation of fuel to the project 

(the “Fuel Transporter”), which was also an entity controlled by the Host Country Government; 

and  

(vii) conducted negotiations with various other parties that would be involved in different 

other aspects of the Project.  

 

In late 2014 or early 2015, the Foreign Sponsor identified some lead banks and financial 

institutions (“Banks”) that had an interest in providing financing for the Project. After 

discussions, and in early 2015, the Banks issued, and the Project Company executed, an indicative 

term sheet (the “Debt Term Sheet”) that outlined the general financial terms and conditions upon 

which the banks and financial institutions would be willing to proceed with the financing. That 
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is, upon which the Banks would negotiate definitive financing documentation. The Debt Term 

Sheet contained relatively market-standard provisions that expressly stated that the Debt Term 

Sheet was not a binding obligation, that the Debt Term Sheet was subject to definitive 

documentation, and that the Debt Term Sheet and the definitive documentation were each subject 

to the approvals of the credit and underwriting committees and the Boards of Directors of the 

various Banks. The Debt Term Sheet also expressly stated, as a condition precedent to the 

consummation of financing, that two other documents, satisfactory to the Banks, would be 

required: 

 

(A) an implementation agreement (the “Implementation Agreement”) with the Host Country 

Government or the sovereign wealth fund of the Host Country (the “Sovereign Wealth Fund”), 

which was wholly owned by the Host Country Government; and  

 

(B) an enforceable letter of support (the “Letter of Support”) from the Host Country 

Government for the benefit of the Banks that was essentially equivalent to a guarantee of any 

indebtedness that might be provided by the Banks.  

 

Because the funds to be provided by the Banks would be insufficient to provide the full amount 

of financing required for the Project, the Foreign Sponsor also began working with an investment 

bank to do a capital markets debt issuance. In 2015, the investment bank prepared, and the Project 

Company executed, an indicative term sheet (the “Capital Markets Term Sheet”). The Capital 

Markets Term Sheet contained the same disclaimers as to bindingness as the Debt Term Sheet, 

the similar caveats regarding subsequent approvals and definitive documentation as the Debt 

Term Sheet, and the same conditions precedent as the Debt Term Sheet regarding the 

Implementation Agreement and the Letter of Support. 

 

The Capacity Purchase Agreement executed in 2014 did not contain provisions relating to the 

payments that would be made if the transaction terminated prior to its stated term. These are 

customarily referred to as “termination payments”. The termination payment provisions are 

necessary to ensure that financing will be obtainable for the Project. Different amounts of 

termination payments are payable if there are certain events of default and the relevant 

agreement(s) is or are terminated. Different termination payments are required depending upon 
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the exact cause of the termination. That is, the termination payments vary depending upon who 

has defaulted and/or whether the event of default is caused by a force majeure event, the loss, 

damage or destruction of the Project, or some other event. 

 

Customarily, events of default or termination events are carefully defined and specified for 

Project Company defaults, defaults by other parties, especially the Host Country Government 

and the entities controlled by it (the “Government-Controlled Entities”), such as the Capacity 

Purchaser, the Fuel Supplier and the Fuel Transporter. Similarly, carefully defined events of 

default or termination events are specified for loss, damage or destruction of the Project that 

cannot be economically repaired, and for each of the different categories of force majeure events. 

These different categories may include those arising from forces of nature and nature-related 

events, those arising as a result of some action of the Host Country Government, those arising as 

a result of some action of the Foreign Government, and those arising as a result of governments 

that are neither the Host Country Government nor the Foreign Government. 

 

By way of example, a default by the Host Country Government or a Government-Controlled 

Entity and a force majeure event involving the Host Country Government (including a change in 

law) usually require that the Capacity Purchaser or the Host Country Government pay an amount 

equal to: 

(1) the total debt outstanding plus all interest or, in Shari‘ah-compliant arrangement, profit, 

plus all enforcement costs and other fees, costs and expenses due to the financiers;  

(2) the equity contributions of the Sponsors to the Project Company; and  

(3) a negotiated return on the equity contributions (and subordinated loans that constitute, in 

essence, equity contributions) of the Sponsors for some negotiated period of time after the 

termination.  

 

The debt amounts referred to in clause (1) are payable for any and all causes of termination. That 

is demanded by all lenders and financiers. A termination caused by a default by the Project 

Company may require a termination payment of only item (1), debt-related amounts. Some loss, 

damage or destruction scenarios result in termination payments for item (1) plus a portion of item 

(2), the equity contributions, and/or plus a portion of item (3), return on equity for a negotiated 
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period. Natural force majeure events and force majeure events caused by third-country actions 

may result in termination payments for item (1) plus, say, fifty percent of item (2) and, possibly, 

plus a portion of item (3) for a negotiated period. Many other arrangements are possible and each 

is negotiated in each individual transaction. Upon payment of the termination payment, the 

Project is transferred to the payor, which may be the Capacity Purchaser, the Host Country 

Government or the Sovereign Wealth Fund, or the designee of the foregoing. 

 

While the Project Company and the Sponsors were aware of the necessity of specific definitions 

and agreements as to the termination payment provisions, those provisions were not referenced 

in the Capacity Purchase Agreement or in any other document. The parties orally agreed that (x) 

the credit of the Capacity Purchaser alone was insufficient to obtain and support financing for 

the Project and some other support from the Host Country Government would be necessary to 

make the Project financeable, (y) it would be necessary to obtain various other supports for the 

Project from the Host Country Government. The types of supports were not specified, but were 

subsequently agreed by the Project Company, the Foreign Sponsor and the Banks, in exchanges 

of letters over a year-long period, to be the Implementation Agreement and the Letter of Support. 

 

The Implementation Agreement was drafted as a document between the Sovereign Wealth Fund 

and the Project Company. The many drafts of the Implementation Agreement included support 

arrangement provisions pertaining to payments to be made by the Capacity Purchaser under the 

Capacity Purchase Agreement, assurances of performance by the other Government-Controlled 

Entities that provided or would in the future provide rights to the Site, fuel supply and fuel 

transportation, and assurances as to various currency exchange, funds expatriation and other 

concepts. 

 

The Implementation Agreement was not executed, and the transaction collapsed. At the time of 

the collapse of the negotiations, various drafts of the Letter of Support had been circulated as 

among the Host Country Government and the Banks. Numerous support issues had been 

resolved, but a small number of issues remained unresolved. Thus, the Letter of Support was not 

executed. No term sheet or heads of agreement or memoranda of understanding were circulated 

or executed in connection with either of the Implementation Agreement or the Letter of Support. 
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At the time the discussions collapsed, work had begun under the EPC Contract. Most of the work 

related to Site preparation, although some equipment, plant and machinery had been ordered 

pursuant to different notices to proceed, each such notice to proceed relating to a distinct ‘phase’ 

or set of activities under the EPC Contract. All invoices relating to the EPC Contract, save the one 

immediately prior to the breakdown in discussions, were paid in full by the Project Company to 

the Foreign Construction Company. 

 

In August of 2016, the Foreign Sponsor (which by then had become a co-contract with the Foreign 

Construction Company under the EPC Contract) issued a termination notice under the EPC 

Contract alleging a payment default by the Project Company in connection with the one 

outstanding invoice. On the same date as the EPC Contract termination notice, the Foreign 

Sponsor issued a Put Option notice demanding that the Host Country Sponsor purchase all of the 

shares in the Project Company held by the Foreign Sponsor. The grounds alleged as justification 

for the Put Option election were that the Capacity Purchase Agreement did not contain all terms 

necessary for obtaining limited recourse project financing. In particular, the Capacity Purchase 

Agreement did not contain termination payments provisions. 

 

The Option Agreement and the EPC Contract each contained detailed dispute resolution 

provisions, including “cooling off” periods which mandated further dispute resolution 

discussions. During the course of these discussions, the Foreign Sponsor proffered, but refused 

to negotiate, and the parties executed, three protocols with respect to resolution of the major 

issues in dispute (collectively, the “Continuation Protocol”). The Continuation Protocol set forth 

“conditions required to resume the Project”, including the infusion of additional capital 

(immediately by the Host Country Sponsor and upon financial closing by the Foreign Sponsor), 

certain letter of credit, guarantee and other security arrangements, a loan agreement between the 

Banks and the Project Company that was guaranteed by the Sponsors, execution of certain key 

documents by specified dates, and some admissions as to the occurrence of the grounds for 

exercise of the Put Option events. The Continuation Protocol stated that “execution and 

continuation of the Protocol by the Parties is subject to their corporate actions and applicable 

government approvals and is provided without prejudice to their existing rights.” 

  

In summary, the following documents were executed or negotiated over the course of the 

transaction: 
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(1) the BIT or Bilateral Investment Treaty (1996);  

(2) the IPA or Investment Preferences Agreement (2008);  

(3) the IGA or Intergovernmental Agreement (2011);  

(4) the Framework Term Sheet (2012);  

(5) the Framework Letter of Intent (2013);  

(6) the Framework Agreement (early 2014);  

(7) the Shareholders Agreement (early 2014);  

(8) the Option Agreement (early 2014);  

(9) the Capacity Purchase Agreement (middle 2014);  

(10) the EPC Contract (middle 2014);  

(11) various Site documents (middle 2014 to 2015);  

(12) the Debt Term Sheet with the Banks (2015-2016);  

(13) the Capital Markets Term Sheet (2015-2016);  

(14) the Fuel Supply Agreement (drafts in 2014-2016);  

(15) the Fuel Transportation Agreement (drafts in 2014-2016)  

(16) the Implementation Agreement (over a dozen drafts in 2015-2016);  

(17) the Letter of Support (drafts in 2015-2016); and  

(18) the Continuation Protocol (2017).  

 

Many of these documents were amended during this pre-closing period. For example, the EPC 

Contract was amended eight times, the Option Agreement was amended five times, and each of 

the Shareholders Agreement, the Intergovernmental Agreement, and the Investment Preference 

Agreement was amended once. The Bilateral Investment Agreement, the Framework Agreement, 

and the Capacity Purchase Agreement were never amended. The Fuel Supply Agreement, the 
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Fuel Transportation Agreement, the Implementation Agreement, and the Letter of Support were 

never executed. 

 

4.3 Pre-Closing Promises: Background 

It is abundantly clear from the Case Study description that the pre-closing-to-closing process in a 

large and intricate transaction is long, arduous, incremental and sequential. It is a progressive 

series of stages (each a step or phase) in which promises of different types are given, and 

agreements of different types are reached, at each stage. Some of those promises and agreements 

are further developed in subsequent stages. Partial resolutions at one stage become fulsome 

resolutions at a later stage. Other promises and agreements lay the base for succeeding stage. 

Intermediate commitments of different types are made through the course of the progression 

through the different stages. Some issues are perceived to be firmly agreed and are incorporated 

in a contract. The result is a mixture of unenforceable and enforceable promises and documents 

during most stages. 

This type of progression is both customary and prudent. It is economically efficient given the lack 

of clarity at the inception of the progression as to whether the undertaking will succeed or fail. It 

facilitates careful due diligence and minimizes expenditure as the parties acquire further 

information, further define risks, refine risk allocations, and progressively reduce the extent of 

uncertainty regarding success or failure of the undertaking. It allows a sorting mechanism to 

operate in a progressive manner and throughout the process, and correlates the extent of 

progression with the consequences of withdrawal. It allows the parties to proceed without fear 

that they will be forced into an undertaking that they do not desire. Recognition of this 

progressive process reduces transaction costs. And it is recognized by the courts in their analyses 

of whether, and which, promises and agreements are enforceable and which are not. Recognition 

of this progression is also a basis upon which remedies are provided for those promises and 

agreements which are enforceable. 

 

Given the complexities of a contemplated project undertaking (in the Case Study, for a years-long 

development period and an operational period of 30 or 40 years), it would be imprudent to rely 

upon memory to recall all promises made and agreements reached in the discussions regarding 

the myriad complexities of the project. Documentary memorialization of the various promises 

and agreements throughout the process is prudent and enhances the efficiency of the sequential 
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progression. Some of those documents are intended to be firm and permanent, to be binding and 

enforceable. 

 

Other documents are intended to be tentative and temporary, to be memorialized in non-binding, 

non-enforceable promises and agreements: to embody preliminary understandings. They are 

intended to sequentially increase the level of security that each of the parties has in the pre-closing 

process and in achievement of ultimate success. Should the process falter for some reason or with 

respect to some subset of issues, the use of unenforceable documents allows the entire process to 

be slowed, thereby reducing excessive risk exposure for both parties. Unenforceable 

memorialization is important, even necessary. It constitutes, and forms the basis of, plans for 

further investigation, assessment, reassessment, refinement, and development or, failing all, an 

unwinding. 

 

There are many reasons for executing pre-closing unenforceable documents. Execution is 

symbolic, and symbolism is important to motivational, psychological and organizational support 

and continuance. It is important to generate and sustain goodwill among the transactional 

participants and the momentum of the initiative. Memorialization facilitates the negotiating 

process by allowing progress despite the realities of being able to reserve certain issues until 

further information is obtained or other issues are resolved. 

  

In large projects, one of the more difficult elements of strain is the complex interrelatedness of 

issues and determinations. Harmonization of risk allocation over the many issues is critical, but 

difficult to obtain. Allowing and facilitating incremental evolution of determinations clearly 

enhances harmonization and the diminishes the probability of having the entire process stall or 

fail at a later stage. 

 

But assuredly the act of execution is more than merely symbolic. Agreement upon a written 

document focuses the mind and forces attention to detail that may otherwise be left unconsidered, 

intentionally or unintentionally. The formality of execution forces careful consideration of the 

contents of the document. That is true whether or not the document is enforceable. The document 

itself stands as a plan for the future. Frequently, it allocates responsibilities and both allocates and 

constrains rights. It establishes the direction for future inquiries and discussions. Unenforceable 
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interim documents also assist in ‘project management’, allowing work to be structured and 

allocated in manageable batches and allowing coordination of effort on disparate tasks that only 

become interrelated late in the overall process. 

 

Which is not to say that embodiment in a document is immutable. The lack of immutability is 

acknowledged by the parties as an act of prudence in the face of as-yet-unacceptable uncertainty. 

The parties intend to be able to further explore and reconsider. With respect to the matters that 

are subject to an (usually intentionally) unenforceable document, they have not yet reached the 

level of certainty that allows for binding commitment (an enforceable contract), although they 

may have reached the requisite level of certainty with respect to other areas, matters or stages. 

 

As the Case Study demonstrates, both types of documents (enforceable and unenforceable) co-

exist in a complex transaction. Professional artistry and prudent and efficient project risk 

management involve determining and effecting the most productive and efficient combination 

and interweaving of enforceable and unenforceable documents at each point in the pre-closing 

process and the substantive content of each of those types of documents at each such point. Those 

determinations must be responsive to the informational and economic circumstances of each of 

the parties and the risk sensitivities of each of the parties. The Case Study well illustrates another 

aspect of the flux and accommodation that occurs in the pre-closing period, even with respect to 

documents that were anticipated, at a point in the process, to be final and binding and became 

fully executed, enforceable contracts. These documents frequently get formally amended during 

the pre-closing period to adjust to new or newly-revealed circumstances. 

 

4.4 Case Study Discussion: Pre-Closing Documents 

This section considers the progressive documentation of the Case Study. The intention is to 

consider both 

(x) customary practice and (y) the application of the principles, doctrines and concepts discussed 

in sections 2 and 3 in the context of the Case Study. 

  

At the inception of the pre-closing progression, when the project is only generally conceived, it is 

not possible to resolve all issues, and it is certainly not possible to resolve them simultaneously. 
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Often critical elements of the relevant project are as yet undefined: even unconceived. Many, 

maybe most, issues are unknown. The risks of the project are not yet defined. As the parties 

advance through the progression, more information will be obtained, more risks will be 

identified, more risks will be resolve, the project will be increasingly well defined, and 

uncertainty will decrease. 

 

The initial risk identification and allocation process takes months to complete. Risk allocation, 

which will be given effect in the transactional structure (ultimately a limited recourse project 

financing using a BOOT structure) and the contractual documentation cannot commence until 

that initial risk identification has been completed. At that point, assessments of the potential 

success of the project will be made and some initial documents will be agreed. Despite the 

customary rigor of the initial risk identification process, risk identification is still rather tentative. 

Each area and type of risk must be subjected to more penetrating analysis. The Case Study is 

illustrative of just such a progression. 

 

The first stage of the Case Study involved a general discussion and, ultimately, an understanding 

of two countries to make investments in one another. It was a concept of generalized cooperation, 

quite likely politically as well as economically motivated. The initial discussions took no 

cognizance of any particular investment, nor even of any particular area of investment. 

 

The result of the early discussions was execution of a BIT. The BIT was stated to be binding and 

enforceable. BITs are relatively standardized in their scope and in the general principles that are 

included. Those principles include (a) non-discrimination and fair treatment provisions, (b) a 

limited selection of force majeure provisions pertaining to armed conflicts, civil disturbances, 

discriminatory or inadequately compensated expropriations, nationalizations and governmental 

requisitions in the host country, and (c) repatriation of investment amounts and returns on 

investments. Commitments to the enforceability of these broad principles entail relatively 

insignificant or well defined risks and demonstrate early binding commitments to general 

concepts. Detail, and further commitments to more precisely defined risk allocations, is left to the 

future if and when specific investment opportunities are identified and considered. 
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After some years (eight), and after implementation of other projects, the Host Country 

Government identified the specific Project as appropriate for involvement of the specific Foreign 

Country. Discussions with the Foreign Government led to execution of a second agreement that 

focused on the specific Project. The Investment Preference Agreement addressed a limited set of 

topics by setting forth both general principles and some specific understandings that would be 

applicable to the development and implementation of the specifically identified Project. It was 

intended to be binding and enforceable. That was a relatively low risk government-to-

government commitment for various reasons. For example, there was then no enforceable 

commitment to implement the Project. The tone of the Investment Preferences Agreement was to 

attempt to implement the Project and, if implementation were to proceed, to ensure that certain 

rights, duties, protections and understandings would be applicable through and beyond the 

implementation process. 

 

The Project was somewhat further defined in the Intergovernmental Agreement, executed in 2011 

between the two countries. This document identified the parties that would develop and 

implement the Project and did address a limited number of topics of relevance. The 

Intergovernmental Agreement did not provide for any governing law, but did provide for 

binding arbitration, and did provide for governance of “obstacles to the parties in respect of their 

obligations” being governed by the provisions of the BIT, which does contain governing law 

provisions. The provisions of the Intergovernmental Agreement were somewhat more specific 

and directed than the previous two documents, although the coverage of each topic was limited 

to only a few short sentences. 

 

There were no term sheets or letters of intent relating to the foregoing three documents, each of 

which seems clearly to be intended to be enforceable. When the non-governmental commercial 

private sector entities began discussions regarding the Project, term sheets and letters of intent 

were introduced into the documentary mix alongside enforceable contracts. The Framework 

Term Sheet outlined various topics, was stated to be subject to definitive documentation, and 

contained no governing law or dispute resolution provisions. It did not state expressly that it was 

or was not binding. The Framework Letter of Intent introduced greater specificity and somewhat 

greater formality into the process of memorializing agreements. It also had no governing law or 

dispute resolution provisions and was stated to be subject to definitive documentation. 
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Finally, after another six months, a definitive Framework Agreement was agreed and executed 

with formality. It was stated to be a binding contract and included governing law provisions and 

sophisticated dispute resolution provisions. It was significantly more detailed with respect to 

many matters (such as capital infusions, shareholdings, voting rights, critical corporate 

governance matters, and responsibilities for expenses). In other areas, including some that were 

addressed by general principles and others that were not addressed, the Framework Agreement 

left further refinement and/or coverage to the future. It was very clearly an agreement to agree 

with respect to these matters. 

 

The progression of agreements to greater refinement and a broader range of areas is clear from 

these documents. The language is more directly that of promises, and more definitive promises, 

rather than summaries of points and agreements. There is increasing formality. Yet, it seems that 

the parties did not yet desire to enter upon enforceable commitments in either the Framework 

Term Sheet or the Framework Letter of Intent. This is characteristic of international practice. 

Memoranda of terms, memoranda of agreement, term sheets and letters of this type executed in 

a pre-closing processes are usually not intended to be binding and enforceable, absent an express 

statement to the contrary. They are intended to infuse some rigidity and stability into the process 

by virtue of moral obligation concepts. The degree of rigidity and stability does seem to have 

some correlation, in practice, but not in law, to memoranda of terms, memoranda of agreement, 

term sheets, and letters of intent, increasing as that progression in listed and read. All other factors 

aside, (x) memoranda of term and memoranda of agreement are rarely considered to be 

enforceable in custom and practice, and (y) term sheets and letters of intent are not frequently 

considered to be enforceable, but it is recognized that they may be intended to be enforceable if 

that intention is stated. 

 

There is a notable exception to the foregoing statement regarding term sheets and letters of intent. 

In some areas of commerce and finance (for example, project and infrastructure finance and some 

mergers and acquisition transactions) enforceable term sheets and letters of intent are used. These 

are generally long, detailed documents that outline risk allocations for critical provisions that give 

effect to agreed risk allocations. Some of these term sheets and letters of intent reach a hundred 

pages or more. While document length bears no direct correlation with any intention of 

enforceability, it is indicative of movement in that direction. And, as court determinations well 

illustrate, there are other term sheets and letters of intent that are intended to be enforceable 

agreements, as evidenced in word and/or deed. 
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The Debt Term Sheet and the Capital Markets Term Sheet deserve some short discussion at this 

point. Those are term sheets that are expressly stated to be non-binding and subject to a range of 

other occurrences (definitive documentation, credit committee and underwriting approvals, 

board of directors’ approvals, and other occurrences). These term sheets (and, much less 

frequently, similar letters of intent) are almost universally drafted by counsel to the Banks and 

underwriters. They are good illustrations of how the finance providers have defensively adapted 

to various legal doctrines, including promissory estoppel and other unilateral contracts 

enforcement doctrines. They often include language and provisions, expressly traceable to court 

decisions, that are designed to ensure that the document is not enforceable. 

 

Returning to the progression of documents leading to the Framework Agreement, it is clear that 

the Framework Agreement moves to a distinct level, that of intended enforceability despite 

remaining an agreement to agree in many respects. Other enforceable documents of this type, 

from a customary practice vantage, are documents designated as “heads of agreement” and, less 

frequently, “agreements of principles” and, even less frequently, some term sheets and letters of 

intent that are indicated in some manner to be enforceable, such as by including a governing law 

clause or including dispute resolution provisions. These documents present variations on 

agreement to agree and/or partial agreement themes. Whether a court will enforce these 

arrangements depends upon intricate analyses of the facts and circumstances surrounding each 

of these agreements, including the intent of the parties (as that intent is discerned under 

applicable law). 

 

The Case Study raises a raft of potential issues relating to agreements to negotiate, agreements to 

agree, partially performed agreements, and related matters. A few general comments are made, 

and further discussion is left to the future. 

 

Benefits are received by one or both of the parties (assuming two parties) during the pre-closing 

period. Those benefits most frequently involve ideas disclosed (including intellectual property) 

and services rendered. Unjust enrichment, misappropriation, and restitution (including quantum 

meruit) concepts may come into play in respect of these benefits. Some courts have reached into 

doctrines of breach of confidential relations to find remedies in these circumstances, but these 
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efforts are often a bit strained given the absence of pre-existing confidential relations and 

difficulties in characterizing information as “confidential” during an arm’s-length negotiation 

process. Confidentiality undertakings may address some of the relevant matters. Breach of 

contract may address some of those matters, although many benefits will not be the subject of 

any contract during the pre-closing period, not even an implied in fact contract. But 

confidentiality undertakings and breach of contract are unlikely to address all relevant matters. 

 

Misrepresentation is a possible, but difficult to apply, tort concept that may come into play during 

the pre-closing phase. Certainly a party may not with impunity fraudulently misrepresent its 

intention to reach an agreement. State of mind and intent are factual matters. There are a hand-

full of cases that are based upon misrepresentation, or illustrate how the misrepresentation 

concepts may be appropriate. But they are rare and difficult of proof. 

 

Specific promises and promissory estoppel concepts have been used to enforce promises and/or 

impose liability in the pre-closing period. In one of the more famous cases in this line, reliance 

liability was imposed on a pre-closing promise that did not constitute an offer in any classical 

sense. In another case in this lineage, liability was imposed and reliance damages were awarded 

based upon an implied promise. This case involved a fraudulent inducement for a bid and it has 

been argued that the holding might be generalized to assurances that a party will not act on the 

basis of ulterior motives in a negotiation. Subsequent cases in this particular lineage have 

required that arbitrary and capricious behavior, rather than fraudulent inducement, be proved. 

 

Some United States authorities, principally scholars, have argued in favor of a principle of good 

faith and fair dealing in negotiations. In deference to the wide latitude to be afforded in the 

negotiation process, the courts have not been warmly receptive. The Restatement of Contracts (as 

well as the Uniform Commercial Code) support the courts, at least by negative implication, in 

failing to extent these principles into the negotiation process. European courts, on the other hand, 

have been more willing to impose pre-closing liability on the basis of a general obligation of fair 

dealing, sometimes based upon contract theories and sometimes based upon tort (délit) theories. 

 

Where the document evidences an agreement to agree and the general principles that frame the 

future agreement have been set forth in a document (particularly a document that might be 
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considered enforceable with respect to related promises), the situation may be somewhat 

different. There are here much firmer grounds for imposing a good faith bargaining or fair 

dealing requirement, and for imposing appropriate remedies for a failure to negotiate. The parties 

have moved further along the progression toward ultimate agreement and the reliance 

arguments take on significantly greater weight. The experienced detriments increase. Here the 

courts may have a greater inclination to supply missing contractual terms through resort to 

concepts of implication, usage, course of dealing, and reasonableness. Resort may be had to the 

facts and circumstances of the particular transaction, or those of past transactions, or resort may 

be had to industry practices. This inclination is supported, in some areas, such as leasing, by the 

existence of statutory regimes that may supply points of reference if not precise terms. 

 

As a final exercise in this section, an issue is presented that illustrates some of the difficulties of 

enforceability determinations and remedies in complex transactions that are given effect by a 

suite of documents where risk allocations are spread across different documents that are agreed 

sequentially and over an extended time frame. From one perspective, this relates to 

inconsistencies within a suite of documents, all of which are necessary to successful development 

and implementation of a project, in this instance the Project subject of the Case Study. 

 

How is enforceability to be determined and what remedies are to be fashioned where a set of 

interdependent promises is provided across a diverse set of documents that are inconsistent, if 

only because of having been agreed at different points in time without subsequent amendment 

to effect perfect harmonization of the different promises (or of the precise statements of the 

different promises)? Is a unilateral promise (when considered in an individual document) to 

purchase shares upon the failure of an event to occur enforceable under secular legal principles 

or Shari‘ah principles in such a multi-document context? 

 

An example from the Case Study is illustrative. The decision was made during the negotiations 

of the Capacity Purchase Agreement not to include certain sets of provisions in the Capacity 

Purchase Agreement. The decision not to include the termination payment provisions is a 

primary example. The Capacity Purchase Agreement is enforceable as a direct sale and purchase 

of electrical capacity and energy without those provisions. However, the transaction is not 

financeable unless those provisions are included somewhere in the suite of Project-related 

documents. In the Case Study, those provisions, and related provisions, were included in the 
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drafts of the Implementation Agreement. And those provisions were in fact agreed to be 

acceptable to all transactional parties prior to the cessation of the transaction, and it was agreed 

that the Capacity Purchase Agreement, as supplemented by the Implementation Agreement, 

constituted a financeable totality (leaving aside other matters for the moment). 

 

The Option Agreement, having been negotiated and agreed at a much earlier time, specified that 

a Put Option event would occur if the Capacity Purchase Agreement did not contain payment 

assurances adequate for the obtaining of limited recourse project financing. The Option 

Agreement did not state, as it should have stated to render harmony across the suite of 

documents, that a Put Option event would occur if the “Project Documents” did not contain 

payment assurances adequate for the obtaining of limited recourse project financing. 

 

In considering this aspect of the Case Study, note that the Foreign Sponsor: 

 

(1) controlled the Project Company (as shareholder, appointer of a majority of the board of 

directors, and majority appointer to the management committee) that made the determination to 

omit the termination payment provisions from the Capacity Purchase Agreement;  

 

(2) knew that the omission of the termination provisions from the Capacity Purchase 

Agreement ensured that limited recourse project financing could not be obtained based only on 

the Capacity Purchase Agreement;  

 

(3) knew, and stated, that the termination payment provisions should and must be included 

in the Implementation Agreement;  

 

(4) in fact preferred inclusion of the termination payment provisions in the Implementation 

Agreement because the counterparty to the Implementation Agreement was the credit-worthy 

Sovereign Wealth Fund rather than the Off-taker, which was not credit-worthy; and  
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(5) was charged, pursuant to the Framework Agreement, with using its best efforts to ensure 

and obtain limited recourse financing.  

 

The Foreign Sponsor then attempted to exercise the Put Option under the Option Agreement on 

the grounds that the Capacity Purchase Agreement was not adequate for obtaining limited 

recourse project financing because of the absence of the termination payment provisions. 

 

This example is not provided for the purpose of focusing on the legitimacy of the exercise of the 

Put Option. It is intended to illustrate and to generate discussion. It is intended to illustrate the 

interdependency of promises in different contracts where a suite of documents is necessary for 

the functioning of each of the other documents in the suite. The overall transaction cannot be 

effectuated without giving effect to all of the documents comprising the suite. It is also provided 

to illustrate the difficulties in determining issues under a single document in such a suite, even 

though the specific right under consideration is lodged in a single document. The validity of an 

action is dependent upon facts and circumstances pertaining to, and behaviors under and with 

respect to, the other documents in the suite. The analysis of the entirety will also be critical in 

assessing whether a remedy is appropriate and, if so, the constitution of the appropriate remedy. 

These issues are particularly thorny in the context of the Shariah, which tends to focus more on 

individual contracts and promises than on the suite of documents, and interrelationships within 

the suite of documents. 

 

5 Concluding Remarks  

This paper constitutes an effort to introduce some concepts of relevance to two topics: (a) 

enforcement of unilateral promises and elements and factors that assist in enforcement 

determinations with respect to unilateral promises; and (b) the embodiment of promises of 

different types in different types of documents in the pre-closing process, some of those promises 

being enforceable, and others not being enforceable. The hope is that the observations made in 

this paper will generate further research and further discussion. The hope is that any such 

research and discussion will be of assistance to at least two bodies of people and two courses of 

conduct and practice: scholars and scholarly understanding of the relevant factors and practices; 

and practitioners and the practice of assessing and allocating risk toward the ends of greater 

certainty, predictability, efficiency, and justice. 
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A conclusion, if only preliminary, is that many of the elements, factors, and concepts of relevance 

to enforcement determinations with respect to unilateral promises under secular law are also of 

relevance to enforcement determinations with respect to unilateral promises under Shari‘ah 

principles. These elements, factors and principles may be of different degrees of relevance, 

differently comprised, or differently applied in these two contexts. That is yet to be determined, 

and can only be determined with greater information, more dispersion of that information, and 

more extensive analysis of that information. As previously stated, this paper should be taken as 

a plea for information and analysis. 

 

The second conclusion is really a set of related conclusions. These are made coupled with, and 

influence by, some broader observations based not upon this paper but upon transactional 

involvement with the application of Shari‘ah principles. 

 

There is a pressing need for better understanding of the pre-closing and contractual process 

among practitioners, particularly practitioners in the fields of Islamic finance. That need is 

particularly acute in the context of complex, multi-document transactions in which the promises 

are many, the promises are interrelated, and the promises are of necessity dispersed over a suite 

of documents. Too few of practitioners have a firm grasp of the pre-closing-to-closing progression 

and the ramifications for structuring and implementing Islamic finance transactions. Too little 

analysis has been conducted regarding the application of the relevant Shari‘ah principles in the 

context of these multi-document transactions. 

 

As a related matter, and one that calls out to the scholarly community, there is a need to examine 

the concepts of contract formation and remedy determinations in the context of, and with 

sensitivity to, contemporary pre-closing practices where classical concepts (such as offer and 

acceptance) and their role in the transactional process is absent or indiscernible. Some progress 

has been made in initiating inquiries in the context of the secular law. Much less progress has 

been made in initiating these inquiries in the context of the Shari‘ah. This is a particularly sensitive 

need for Islamic scholars and practitioners because of the greater emphasis on, for example offer 

and acceptance concepts, under the Shari‘ah. 
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 التأصيل القانوني للتخلف عن الوفاء بالوعد األحادي بالتعاقد 1.1
 دراسة قانونية مقارنة 1.2
 اد الدكتور: زغوان هشامإعد
 

تكشف تقنيات التعاقد املعتمدة يف صيغ التمويل اإلسالمية عن مدى غىن فقه املعامالت وقدرته 
على تقدمي احللول الشرعية املناسبة لألنشطة املالية املبتكرة مبا من شأنه املوازنة بني فقه األولني وعلوم 

 فة التشاركية على مجيع األصعدة.املعاصرين وما يستتبع ذلك من تطور ومناء الصري 
هذا وبصرف النظر عن املقاربة الشرعية ملوضوع البحث اليت باتت متأثرة باملقررات الصادرة عن 
اجملامع الفقهية الدولية اجملمعة على القوة امللزمة للوعد األحادي ، فإن التطبيقات القانونية املعاصرة أظهرت 

اب ية التعاقدية بتنظيم مفاوضاهتم األولية يف شكل مذكرة تفاهم أو خطتزايد االهتمام من قبل أطراف العمل
 للضمان أو مواعدة أو وعد أحادي بالتعاقد.

انطالقا مما سبق تبيانه ، نعاجل األبعاد القانونية للوعد بالتعاقد وكذا اجلزاءات املنصوص عليها يف 
 د ، وذلك تبعا للمطلبني التاليني :القوانني املقارنة يف حال اإلخالل بالوفاء به من قبل الواع

 التنظيم القانوين للوعد بالتعاقد -املطلب األول 
 جزاء التخلف عن الوفاء بالوعد  -املطلب الثاين 

 
 التنظيم القانوني للوعد بالتعاقد : –المطلب األول 

قى باخليار بني تبينشأ الوعد بالتعاقد بإرادتني و ال تلتزم فيه سوى إرادة واحدة ، واإلرادة الثانية 
 طلب إمتام عملية التعاقد أو العدول عنها.


