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ARy Al (adls

The environment is the natural home for man. It is the
source if his needs and inquirments. But the abuse of the
natural resources creates a real threat to the environment
especially with the industrial and technological progress all
over the world. Besides, the need of all countries to develop
their econmy and industry led to the shaking of the
environment’s ecological systems because of the increasing
pollution of all sorts. This critical situation of the environment
nowadays urges Men of knowledge (scientists, lawyers,
politicians, economists and men of religion) to think about the
appropriate ways to protect its natural resources from
human’s abuse and maintain its living species from the
danger of pollution.

In this critical and bad environmental status, it becomes
an urgent priority to put certain rules and principles which
might organize the individual and countries behaviours
towards the environment .1t is the only solution to maintain the
ecological balance required for the Mankind surviving on this
planet.

In fact, this matter has been recognized since fourteen
centuries by the Islamic legislation (law). It has given the ruler
the right to determine the means and ways which can
organize the relationship between Man and environment.
Moreover, it puts this issues into actual practice. These
means and ways may change according to the
circumstances,time and place. This gives the Islamic system
the features of flexibility, renovation and usefulness at any
time and place. Islamic legislation grants the governer to be
the responsible for the administrative and legislative
regulations.

In order to deal with this environmental hazard nowadays,
a first confernce of environment held in 2 June 1972 in
Stockholm. It aimed at studying the environmental crisis. The
program of environmental education came out from this
conference. In June 1993, the Rio historical conference held
in Brazil to set the ground for the environmental awareness
through the different means of media at the local and global
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levels. Paying attention to the environmental issues appeared
clearly in 1983 where the first bill to protect the environment
was introduced.

The above facts let the researcher choose the subject of
the criminal protection of the environment : a comparative
study between the Islamic law and the Positive legislation.
The aim of the researcher is to show that the environmental
hazard has been predicted in advance to protect the
environment.

To approach this logic result, it is needed to set the
following research problem: To what extent the criminal
protection of environment is effective in the light of the bill
83/03 and the international law texts ?

Is the penalty for the environmental crimes sufficient to
decrease the environment crisis nowadays ? Or, there should
be an interference of the administrative law to guarantee
extra environmental protection ?

The research tries through this study to approach the
following aims :

1- To know how to keep the environmental balance and
protect the environment from pollution according to the
Islamic legislations and regulations ,and also through the
positive legislation(local or international) in terms of the
different penalties introduced against any environmental
crime or abuse.

2- This research is an attempt to add something to this
controversial subject concerning the ideal protection of the
environment from the illegal activities, especially if we know
that environment crimes became new crimes which appeared
clearly during the second half of the 20" century. This ideal
protection can not be known unless a comparative study
between the divine legislation and human positive laws is
come out.

3- The study attempts to shed the light on the status of the
environment in the two legislations ( divine and human
positive ). In other words, does the Islamic law consider the
protection of environment a priority , necessity or just
supplementary need?
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However, in the positive law level, the question is: How
does the law look at the environmental issues ? Is it just an
Interest which should be kept or it is a priority above all the
other interests ? And does the legislative treatment and
protection for the environment depends on the degree of the
danger or it includes the threatening danger ,too ?

If the aim of this study — in general — is to see to what
extent this protection is really put into practice in both positive
and divine legislation, and what are the drawbacks and
disadvantages of the positive law, and How can we overcome
these drawbacks via insertion of the divine regulations which
are intended to be ideal and perfect ?

At the very beginning, this study aims at identifying the
exact meaning of the environment and pollution from the
linguistic, conventional and legal perspectives. It aims at
comparing the concept of environment and pollution from
both Islamic law and positive legislation.

In the second chapter, we look at the different elements
and parts of the environmental crime. Moreover, we tend to
look at the responsibility of the person who committed
environmental crime and his penalty.

Of course , the chapter deals with the differences and
similarities between the Islamic law and the positive one
concerning the issues under investigation, and more
particularly the drawbacks of the human positive law including
the Algerian law of environment of the year 1983. What
should be mentioned here is that the Islamic law of
environment's protection derived basically from the texts of
holly Coran and Sunna.

After presenting the most important points of the present
research, we are now in a position to draw up some findings
concerning the drawbacks of the positive law in terms of
criminal protection of the environment in the national or
international laws. These are the most significant findings :

a- Stressing the point of criminal responsibility of people

who committed environmental crimes. It is not allowed for

any company ( economic or industrial ) or person to
introduce any public projects and services which are
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against the environmental law. The purpose is to protect
the environment and Man from any danger.

b- Stressing the point of criminal responsibility of others'
deeds to guarantee a good and fair practice of the law.

It becomes a justice requirements to ask the criminal and
the one who benefited from the crime. This procedure is
the only way to control the employers' works.

c- The responsibility should not be limited only to the
criminal who committed the crime purposely but also to
the unpurposful committement of the environmental crime.
This procedure is taken into consideration in both laws :
Islamic and positive.

d- Classifying the penalty for the criminal depends on the
crime: either it is a real damage for the environment or
just a threat to practise the damage.

e- Caring about environment reached its highest level in
both laws in terms of the central and anti-central systems
of organization, management and protection.

f- The protection of environment is spread to include
punishing all the acts against environment (positive or
negative acts ).

g- Both laws agree on the double-side penalty through
the adaptation of main penalty and the complementary
one. Yet the Islamic law has the advantage in the
expansion of the complementary penalty. It grants the
governor the authority and the right to impose the penalty
on the people who threaten the environment.

In spite of all these positive procedures and also
regularities in both positive and Islamic laws, there are some
points and drawbacks in the legislative texts including the
Algerian Law of protecting the environment number 83/03 of
the year 1983.They are summed up as follows:

1- Most positive laws have neglected the abstract side of
the environment. It is somehow covered in terms of criminal
protection, but it is not practically strong enough. In addition,
most of the texts are ambiguous or unclear, or there is no
coherence in the laws associated with this issue. For
example, we can not find any coherence between the texts of
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environment protection's law of 1983 and the law of water
which came later.

2- The protection intended for the environment are
generally indirect protection since it is included in the law
penalties. This means the vanish of this protection by time.

3- The national and international laws have denied some
of the organizations associated with environmental protection.
For instance, giving rewards and motivation to the people
who devoted themselves to protect the environment and
Introducing some ready-made plans in the case of
environmental catastrophes and disasters.

4- The aims put in the first chapter of the Algerian law of
environment protection of 1983 are very difficult to be applied
in the absence of adequate means and ready plans. In
addition, the protection is weak because of the inappropriate
practice of these laws.

5- Internationally, the drawbacks are clearly appeared in
the international law of environment in the side of obligation (
there is no obligation or compulsory application of the law ).
So, some individuals or even countries take this law
unseriously. Moreover, there is no obvious type of penalty in
the case of the environmental crime.

6- The system of taxes in the positive law seems very
superficial because of the absence of compulsory application
of the law. For example, there is a daily and monthly taxes
according to the environmental damage and the
circumstances of the criminal. There is also the law of
stopping the penalty in the case if the criminal shows an
intention or readiness to get rid of all threatening factors to
the environment.

There is no doubt that what we have discussed in this
subject and all the findings we drew up is just a window-
opening for further investigation and study. It is the co-
operation of researchers and Men of law which makes a full
understanding of the subject from its different aspects and
perspectives.
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